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THE HINDU LAW. 


I. PRELIMINARY REMARKS, 

Practically speaking, the forensic law of the Hindus is 
eontained in a number of works by different writers: the oes ies 
principal among which are the Aftulshara, the Daycbhaga, contained rt 
the Vinwdla Chintauent, the Viyevahara Mayukha, we ie eer: 
Kaustubha, the Smrité Chandrika, the Muadhavya the 
Datiaka Mimansa, the Dattaka Chandrika; besides these 
there are other works, but of less authority. AT) these works 
are not followed in every part of India; sume are considered 
as authority in one place and some in another. In Bengal, 
the Dayabhugu; in Mithila, the Vievuda Chintamaid 5 in 
Madras and Benares, the Mitakshara 3 in Bombay, the Mayi- 
khu, are the principal authorities. Bunt no rule of law 
contained in these treatises should be euforeed by a Court 
of Justice without ascertaining whether itis living law or 
dead .letter. Since clear proof of usage will outweigh the 
written text of the law.(1) The doctrines contaimed in the 
above treatises may be indiscriminately cited, sv long as 
they do not contravene the rules of law wluch have obtained 
exclusively in a particular province.(2) The above treatises 
are based upon the Vedas, the Sauitis, aud custom, 


ee 








i. 1 is or Collector of Maduraz. Muttu Ramalinga Sathupathy, 10 W. Rk. 

(2) Cowell's Hindu Law, Voli, p. 16; 6 The Privy Couneil las 
repeatedly laid it dewn that the Mitakshara should be referred to in Benval 
for an exposition Of the principles of inheritance in cases ‘where the 
Dayabhaya is silent,’ —(Sarvalhikari, p. $16 34. ZL. i, 8d Cale, 770, Mon - 
yam Aovlitw v, Acrry Nolitanee.) . ee 


A 


Vi A SUMMARY 


Races who are Hindu by name, or even Hindu by réligion,” 


Who are go- are not necessarily ooverne é ee 
vemed by cessarily governed by any of the written treatises 


Hindu law, on law, which are founded upon, and developed from, the 
Smritis (Mayne, s. 11.) 

We should be very careful before we apply aM the so- 
called Hindu Law to all the so-called Hindus. In consider- 
ing the applicability of that law, we should not be too 
strongly influenced by an undoubted similarity of usage. 
(Mayne, s. 18.) 


Excepting the Christiays, the Muhammadans, the Jews, 
the Parsis and other foreign settlers, the rest of the popu- 
lation of India may be said to consist of(1) the Aryan. 
Thiudus,t (2) the Dravidian Hindus? and(3) the Aboriginics,| 
All the races comprising the two latter divisions are not 
governed by Hindu law. 


* Many of the Dravidian races who are called {indus are worshippers of 
snakes anid devils. and at: iw iudifiercnt to Vishnuand Miva as are the 
Ibhabitants of White Chapel. 

+ The Aryan-Haudus ar: connected Dy descent with the — chief 
nations of Enrope. The Tanvuages spoken by the dilterent Dranches of 
the Aryan-Hinda race ave all derived from the Seuskrit, with nore or 
less adnsixtare from other sources. OF these branches the cluef are: 
(1) the Madi-speaking peoples in bihary, che North-West Provinces, Oudh, 
aud the Central Provinces ; (2) the Pengilis, in Bengal and parts of Bildr, 
Orissa, and Assim, the Assamese | unguove itself betayg very closely allied to 
Bengali: (8) the Mahsrattas, spenking Marathi in the Bouthay Presidency, 
the Central Provinecs, the Central Lidia Agcuey, and the barars ; (4) 
the Gujarali-speaking people, in the Pombay Presidencs and the adjacent 
parts of Rajputanas (5) che Uris, tn Ovinsa and the adjacent parts of the 
Central Provinces and the Madras Presidenes 3 (6) the Pawabo in the Pan. 
jab 3 and (7) the Saddians, i Sindh. — Lara sa pGe, 

+ The Dravidian races aves (1) the Ze/agis, in the northern portions o 
the Madras Presidency and in the cst of the Nizauv’s dominions ; (2) the 
Tianis, throughout the sontherm portion of the peninsula, speaking the 
Tami! lancuage in the South Cacoatie and Travancor, and the Malayalin 
dialeet of that Jan cawe in Malabar and Cochin; (8) the Aauarese, il 
Kauare and other western portions of the Mivdras Presidency, and ulso 1 
My-ore and Coorg, and throughout a considerable pit of the Nizam’s dom 
nions. — Lote, 

| The aboriginal tribes are fonnd in the hills and forests of every po 
of India. Thus there are the Mantals, in Bengal 5 the Dhars, in the Norti 
West Provinees and Qudh; the Gakhluss, in the Panjab; the Gonds, I 
Central India; the Bhils, in Pombay and Rajputana ; the Pudas, ta Sout 
Tadia; and many others, Many of the lower castes in all partsof budiaa 
larecly mixed with abevryinal tribes. - Loz, 
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Hindu law has obligatory force only upon those who are, 
Hindus both by birth “and rel igion, When a Hindu is con- 
verted to Christianity or tu Mahometanism, wud has shown 
by his course of conduct after his conversion, what rules and 
customs he has adopted, ke is released from ‘the trammels of 
Hindu law, and is thenceforth governed by the law and 
usage of the class with which he has associated himsclf, 
Otherwise conversion to Christianity or Mahomctanism docs 
not of necessity involve any chanve of the rights or relations 
of the convert in matters with which Christianity or Maho- 
inetanism has no concern, such as his nights and luterests 1, 
and bis powers over, property. The convert, though not: 
bound as to such matters, either by the Hindu law, or by 
any other positive Jaw, may, by his ewurse of conduct after 
his conversion, show by w hat law he intends to. be governed 
as to these matters. He may do so. either by altuching 
himself to a class which, as to these matters, has adopted 
and acted upon some pavtien lar law, or by himself observing 
some family usage or custom, Nothing eould be more ynst 
than that the rights and interests in his property, and his 
powers over it should be governed by the law which he 
adopts, or the rules which he observes. Sinee, upon the 
couversion of a llindu to Christianity orto Mahometanisin, 
the Uindu Jaw ceases to have any continuing obligatory Fane 
upon the convert, so he may renounce the old law by which 
he was bound, as he has renounced his eld religion ; or, if he 
thinks fit, he may abide by the old-law, notwithstanding he 
has renounced the old religion, (Abraham v. Abraham, 
9 Moore’s Tudian Appeals, p. 19): 5.) 

Hindu law is a personal and nota local law. A Hindu 
may import into any country to which he migrates the 
particular law of his own tribe. Although the presumption 
is in favour of a Hindu retaiming the shasters of his birth, 
yet the principle has been definitely affirmed, that a Hindu 
may, if he chooses, change the shasters or school of Jaw by 
which he wishes to be governed. (Ranee Pudinavati vy. 
Baboo Doolur Sing and. others, 4 Moore’s Tndian Appeals, 
p. 259.) ‘Phe real test to be applicd is by what shasters the 
customs and rides of marriages and funerals are conducted ; 
oceasional or daily religious services may be changed without 
effecting a corre sponding change ina Hindu’s legal liabilities, 


(Koonud Chunder Roy v. Seetukunt Loy, Suth. F. B. 75.) 


What law 
governs the 
converts. 


Hindu law, 
personal and 
nov local law. 
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Classification Property, according to the Hindu law, is of two descrip- 
of property . . 
under Hindu tious, real (or immoveable) and personal (or moveable); 
which are further distinguished as ancestral and self-ac- 
quired, Moreover, the thing itself, whether moveable or 
immoveable, which is the subject of property, is capable of 
division into its component parts, whether by division of the 
thing itself, or of the mode of its enjoyment, The various 
holdings of immoveable property, or, in other words, tenures 
in Jand, are instances of it, and every, tenure is as distinct a 
subject-of property as is tke land itself. (Cowell’s Hindu 
Law, vol. i, p. 82.) 4 ) 
Power to It is now clearly settled, beyond all further question, that 
make alien” t11¢ Hindu law, according to the school of Bengal, makes no 
distinction between ancestral and self-acquired property as 
respects the right of alienation by sale, gift, will, or other- 
wise. Hence, in Bengal, a Hindu who has sons or other 
heirs can sell, give, or pledge as he pleases, without their 
consent, immoveable or moveable property, whether ances- 
tral or aquired, and can, by will, prevent, alter, or affect 
their succession to such property. (Zagore v. Tugore, 4. B. 
L. R., 0. C., p. 159.) 

Except in Bengal, the right of a Hindu in ancestral real 
property is always limited; any alicnation by the occupant, 
without the consent of all the heirs (2. @, sons, grandsons, 
and great-grandsons, whose rights in such property are 
declared to be equal to that of the occupant itsclf), or made 
without proof of legal necessity, or of its being made for the 
benefit of minors, or under such circumstances as to render 
the father the agent of the family for that purpose, is void. 

. With respect to personal property of every description, 

_ whether ancestral or acquired, and with respect to real pro- 
perty acquired or recovered by the occupant, every Hindu is 

' at liberty to make any alienation or distribution which he 
may think fit, subject only to spiritual responsibility, 
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II, INHERITANCE. , 

The right of succession under Hindu Law is a right which guccession 
vests immidiately on the death of the owner of the property. umes 
It cannot under any circumstances remain in abeyance in 
expectation of the birth of a preferable heir, not conceived at 
the time of the owner’s death. A child who is in the mother’s 
womb at the time of the death is, in contemplation of law, 
actually existing, and will, on his birth, devgst the estate of 
any person with a title inferior to his own, who has taken in 
the meantime. —(Mayne, s. 422; Sarvadhikari, p. 892.) 

The competence of a person to offer funeral oblations 
forms the test of his title to the inheritance. It is a well- ie oe 
known saying, that “he alone is entitled to the property 
of the deceased who is competent to present exequial entitled to 
offerings to him.” The principle that the right of inheritance, ail 
according to Hindu Law, is wholly regulated with reference Spiritual be: 
to the spiritual benefits to be conferred on the deceased pro- Deft He 


criterion of 
prietor, has been laid down by the highest judicial authority the mght to 


(1). It has been doubted, however, whether this principle is oe 
universally true in all the schools of Hindu Law (2). That 
it is strictly and absolutely true in Bengal is admitted, but 
it has been asserted that it is not so elsewhere. According to 
the Mitakshara, it is said, (3) propinquity, and not offer- 
ings, is the test of heirship. But as the competence to 
confer spiritual bencfits on the deceased exactly measures the 
degree of kindred in which a given claimant stands to the 
late proprietor, and is an infallible guide in determining the 
preferable right tosucression, the principle, that, spiritual bene- 
fiitis thecriterion of the right of inheritance, must necessarily 
be universally true. (4) (Survadhikari, pp. 1381, 133,583). 

(1) B. L. R., Amrita Kumari, IT, F. B, 28 ; Gurugovinda Mandul, v, F. B. 
15; Govinda Prosad, XV, 35, &c., ¢c. 

(2) Mayne, ss. 9, 423. (3) Mayne, s. 436. 

(4) But among the Hindus of the Panjab, the order of succession is de- 
termined by custom, and not by spiritual considerations and throughout the 


Presidency of Bombay, numerous relations, and especially females, inherit, — 
to whom no ingenuity can ascribe the slightest religious merit. (A/uyne, s. 9.) 
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Two kinds of The sraddhas are either individual (ekoddishta), or ans 
8 


Competency 
of persons to 


offer obja- 
tions deter- 


mined by fix- 


ed rules, 


Inefficacy of 


relations iu 
contraven- 
tion of the 
rules. 
Three sorts 
of funeral 
offerings. 


» 


cestral (parvana ). All persons who are competent to cele 
brate parvana sraddhas are also entitled to perform 
ekoddishta sraddhas; but the performers of the latter are 
not necessarily entitled to celebrate the parvana sraddha. 
Hence the performers of the parvana rites have a prefer- 
able claim, and they exclude the performers of any other 
description of exequial retes. The parvana sraddha is a 
sraddha with a double set of funeral cakes. Onecake is offered 
to the father, one to the paternal grandfather, and one to 
the paternal great-grandfather. The sedond set of cakes are 
civen to maternal ancestors, viz., one cake is given to the 
maternal grandfather, one to the maternal great-orandfather 
and one tothe maternal great great grandfather. The crumbs 
of the first set are given to the remoter paternal ancestors 
only (Sarvaghikari, pp. 763—765). 

It is not every oue who is entitled to present these offer- 
ings to the deceased. Even all his blood-relations do not 
promiscuously enjoy this privilege. There are certain rules, 
framed with great precision, which determine the order 
according to which persons are entitled to perform the 
Sraddha rites of their deceased kinsmen. -The least devia- 
tion from the fixed order invalidates the ceremonies, and 
no spiritual benefit can be derived from them. 

Mr. Mayne says (s. 424) :—‘“ A Hindu may present three 
distinct sorts of offering to his deceased ancestors ; either 
(1) the entire funeral cake, which is called an undivided 
oblation, or (2) the fragments of that cake which remain on his 
hands, and are wiped off it, which is called a divided oblation 
or (3) a mere libation of water. The entire cake is offered to 
the three immediate paternal ancestors, 7. ¢. father, grand- 
father,*and great-grandfather. The wipings, or lepa, are offered 
to the three paternal ancestors next above those who receive 
the cake, 7. ¢., the persons who stand to him in the fourth, 
fifth, and sixth degree of remoteness. The libations of water 
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are offered to paternal ancestors ranging seven degrees beyond 
those who receive the lepa, or fourteen degrees in all from the - 
offerer ; some say as far as the family name can be traced, 
The generic name of sapinda is sometimes applied to the es is 
offerer and hig six immediate ancestors, as he and all of these “ 
are connected by the same cake or pinda. But it is more 
usual to limit the term sapinda to the offerer and the three 
who received the entirecake. He is ealled the sakulya of 4° 
those to whom he offers the fragments, and the samanodaka 
of those to whom he fresents mere libations of water.*** In 
the first place, sapindaship ig mutual. He who receives 
offerings is the sapinda of those wHo present them to him, 
and he who presents offerings is the sapinda of the person 
who receives them. Therefore, every man stands as the 
centre of seven persons, six of whom are his sapindas, though 
not all the sapindas of each other. He is equally the sapinda 
of the three above, and of the three below him. Further,a 
deceased Hindu does not merely benefit by oblations which 
are offered to himself. He also shares in the benefit of 
oblations which are not offered to him at ell, provided they 
are presented to persons to whom he was himself bound to 
offer them while he was alive. As Mr. Justice Mitter said, 
‘If two Hindus are bound during the respective terms of 
their natural life to offer funeral oblations to a common 
ancestor or ancestors, either of them would be entitled after 
his death to participate in the oblations offered by the 
survivor to that ancestor or ancestors ; and hence it is that 
the person who offers those oblations, the person to whom 
they are offered, and the person who participates in them, 
are recognized as sapindas of each other.” (Mayne, s. 424.) 

The sapindas just described are all agnates, that is persons |” 
connected with each other by an unbroken line of male 
descent. But there are re other sapindas who are cognates, or Who are cog 
connected by the female le line. (Mayne, s, 425) Bandhus, 
in the language of the Mitakshara; are sapinda relations not Who are ban 


Ah are 


ru 


é@ 
to the same gotra or family as the deceased 
In other words, bandhus are those persons who are 
pop hiood, as sapindas to the deceased, on the female 
side. Bandhus then are cognate sapindas. (Sarvadhikari,, 
p. 688.) 
As to the grounds upon which one heir is preferred to” 
rong heirs. another, the following rules may be laid down. (Afayne, 8.432). 
1, Each class of heirs takes before, and exlcudes the 
whole of, the suceeding class. The sapindas are allowed 
to come in before the sakulyas, because undivided oblations: 
are considered to be of higher spiritual value than divided. 
ones; and the satulyas are in their tttrn preferred to the 
samanodukas, because diviled oblatiops are considered to. 
be more valuable than libations of water. 


of 


2. The offering of a cake to any individual constitutes a 
superior claim to the acceptance of a cake from him, or the 
partieipation in cakes offered by him. Onthis ground the 
male issue, widow, and daughter’s son rank above the ascend- 
ants, ord¢he brothers who offer exactly the same number of 
cakes as the deceased. 


8. Those who offer oblations to both paternal and 
maternal ancestors are supérior to those who offer onl 
to the paternal, Hence the preference of the whule to the 
half-blood. 


4. Those who are competent to offer funeral cakes to- 
the paternal ancestors of the deceased proprietor, are invari- 
ably preferred to those who are competent to offer such 
cakes to his maternal ancestors only; and the reason 
assigned for the distinction is, that the first kind of cakes are 
of superior religious efficacy in comparison to the second. 
And this rule extends so far as to give a preference to 
one who offers a smaller number of the superior oblations 
over one who offers a larger number of the inferior sort. 


5. Similarly, those who offer larger numbers of cakes of 
a particular description are invariably preferred to those 
who offer a less number of cakes of the same description ; 
and where the number of such cakes is equal, those that are 
offered to nearer ancestors are always prefecred to those 
offered to more distant ones. 


The same remarks are equally applicable to the 
and samanodakas, 
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Order of Succession. 

(a) All legitimate sons, * living in a state of union with 
their father at the time of his death, succeed equally to his 
property, real and personal, ancestral and acquired. “If a 
man has become divided from his sons, and subsequently 
has one or more sons born, he or they may take bis pro- 
perty exclusively.”——Mayne, s, 460. 

'(b) In default of sons, the grandsons inherit, in which 
case they take perastirpes, the sons, however numerous, of 
one son, taking no more tlfan the sous, however few, of 
another son. * 

(c) In default of sons and grandsons, the great-grandsons 
inherit; in which case they also take per stirpes, the sons, 
however numerous, of one grandson taking no more than the 
sons, however few, of another grandson. They will take the 

‘phares to which their respective. fathers would have been 


vor - 


entitled had they survived. 


- co tener 





—- 





* The right of representation is admitted as far as the great-grandson ; 
and the grandson and great-grandson, the father of the one and the father 
and grandfather of the other being dead, will take equal shares with their 
uncle and grand-uncle respectively. Indeed, the term putra or son has 
been held to signify, in its strict acceptation, a grandson and great-grand- 
gon. An adopted son isa substitute for a son of the body where noue 
such exists, and is entitled to the same rights aud privileges. 

Where a legitimate son is born subsequently to adoption, he and the 
son adopted inherjt together ; but the adopted son tabes one-third, ac- 
cording to the law of Bengal, and one-fourth, according to the doctrine 
of other schools. If two legitimate sons are subsequently born, theu, 
according to the Benares school, the property should be inade into seven! 

arts, of which the legitimate gona would take six ; and according to the 
aw as current elsewhere, into five shares, of which the leyitimate sons 
would take four, and so on, in the same proportion, whatever number of 
legitimate sons may be born subsequently. 

There is a case on record, in which there were son® by different wives, 
and one party clauned that the estate should be distributed according to 
the number of wives, without reference to the number of sons borne by 
each (a distribution technically termed patnibhaga), averring that such had 
been the sulachar, or immemorial usage of the family ; but the court de- 
termined tifat the distribution among them should be made, not with re- 
ference to the mothers, but with reference to the number of sons; being 
of opinion that, although, in cases of inheritance, kulachar, or family 
usage, has the prescriptive force of law, yet to establish kulachar it 18 
necessary that the usage have been ancient and invariable. In the suc» 
cession to principalities and Jarge landed possessions, long-established ~ 
kulachar will have the effect of law, an®@ convey the property to one son 
to the exclusion of the rest. It has been stated by Mr. Colebrooke that 
the great possessions called zaminduris, in official language, are considor- 
ed by modern Hindu lawyers as tributary principalities. 
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(d) In default of sons, grandsons, and great-grandsons ia 
the male line, the inheritance descends lineally no farther» 
and the widow inherits.*But her interest is not absolute. 

(e) In default of the widow, the daughter inherits.¢ First 





* According to the law of Bengal, the widow inherits, whether her 
late husband was separated, or was living as a member of an undivided 
family; but according to other schools, the widow succeeds to the in- 
heritance in the former case only, an undivided brother being held to 
be the next heir. there be more than one widow, their rights are 
equal. If a man die leaving more than one widow (three widows, for 
instance), the property is considered as vesting im only one individual ; 
thus, on the death of one or two of the, widows, the survivor or survivors 
take the property, and no part vests im the other heirs of the husband 
until after the death of all the widows. ‘‘The widows may be placed in 
possession of separate portions of the property, either by agreement among 
themselves, or by decree of Court, where from the nature of the property, 
or from the conduct of the widows, such a separate possession appears to 
be the only effectual mode of securing to each the full enjoyment of her 
rights. But no partition can be effected between them, whether by con- 
sent or by adverse decree, which would convert the joint estate into an 
estate in severalty and put an end to the right of survivorship.” Mayne, 
8. 469. Chastity is a condition precedent to the taking by the widow of her. 
husband’s estate. But her rights can not be defeated on the ground of her 

subsequent incontinence. Mayne, s. 470. 

+ According to the Bengal school, the unmarried daughter is first 
entitled to the succession: if there be no maiden daughter, then the 
daughter who has, and the daughter who is likely to have, male issue, 
are together entitled to the succefion ; and on failure of either of them, 
the other takes the heritage. Under no circumstances can the daughters, 
who are either barren, or widows destitute or male issue, or the mothers 
of daughters only, inherit the property. 

According to the Benares school, in default of the widow, the maiden 
daughter inherits. Failing her, married indigent daughters. In default 
of indigent daughters, the wealthy daughters inherit ; but no preference 
is given to a daughter who has or is likely to have male issue, over a 
daughter who is barren, or a childless widow. 

According to the law of Mithila, there is no distinction among mar- 
ried daughters, whether they are indigent or wealthy, widowed and bar- 
ren or having or likely to have male issue. 

‘“*The above rule of succession is applicable to Bengal in every possible 
case; but, elsewhere, only where the family is divided : for, according to 
the doctrine of the Benares and other schools, even the widow, to whom 
the daughter is postponed, can never inherit, where the family isin a atate 
of union ; nor can the mother, daughter, daughter’s son, or grandmother, 
The father’s heirs in such case exclude them. 

Where daughters of the same class exist, they all, except in Bombay, 
take jointly in the same manner as widows with su rvivershi . If at the 
death of the last survivor another class of daughters exists, wrio have been 
previously excluded, they will come in as next heirs, if admissible.’’ Where 
property is impartible, the eldest of all the daughters, or of the class which 
takes precedence, is the heir..—Mayne 8. 475. The only exception to this 
rule is thus stated by Mr. MacNaghten: ‘‘If one of several daughters, 
who have as maidens succeeded to their father’s property, die leaving sons 
and sisters or sister’s sons, then ‘according to the law of Bengal, the sons 
alone take the share to which their mother was entitled, to the exclusion 
of the sisters or sister’y sons,”—Mayne, s. 476. 
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the unmarried, then the married daughters. The interest of 
the daughter also is not absolute. 1 
 (f) In default of the qualified daughters, daughter's sons 
inherit.* They take per capita, and not per stirpes. 

(g) In default of daughter’s sons, the father inherits, 
according to the Bengal school.f 

(hk) In default of the father, the mother{ (but not the step- 
mother) inherits. Her interest also is not absolute. 

(z) In default of father and mother, brothers inherit.§ 

iY Rae 


‘© It has been held in Bengal that the daughter is under the same obliga: 
tion to chastity as a widow ; therefore,“ss the lawis now settled, incon- 
tinence will prevent her taking the estate, but will not deprive her of it if 
she has once taken it. In Bombay, however, it has been held after a full 
examination of all the authorities bearing on the point, that under the law 
prevailing in Western India, a widow is the only female. heir w 
cluded from inheritance by incontinence, and the opinion of the. 

igh Court seems to be in the same direction,” Mayne, s, 473. 

* If there be sons of more than one daughter, they take per cunpita, 
and not, as the son’s sons‘do, per stirpes. If one of several daughters, 
who had, as maidens, succeeded to their father’s property, die leaving 
sons and sisters, or sister’s sons, then, according to the law of Bengal, 
the sons alone take the share to which the mother was entitled, to the 
exclusion of the sisters and the sisters’ sons; and if one of several daughters, 
who had, as married women, succeeded their father, die leaving sons, sisters, 
or sisters’ sons, according to the same law, the sisters exclude the sons; and 
if there be no sister, the property will be equally shared by her sons and her 
ceed sons. This distinction does not seem to prevail anywhere but in 

engah 2 

Under no circumstances, can a daughter’s son’s son or other descendant, 
or her daughter (except in Bombay) or husband, inherit immediately from 
ber the property which devolved on her at her father’s death: such pro- 
perty according t5 the tenets of all the schools, will devolve on her father’s 
next heir, and will not go as her stridhun to her own heir. ‘*Where the 
estate is impartible, it passes at the death of the last daughter to the eldest 
of ali the grandsons then living and not to the eldest son of the last 
daughter who held the estate.”»—Mayne, s. 478. 

+ But according to other schools, the mother succeeds to the exclusion 
of the father. 

x Her interest, however, is not absolute, and is of a nature similar to 
that of a widow. On her death, the property devolves on the heirs of her 
son, and net on her heirs. ‘‘In Bengalit has been held that the rule which 
incapacitates an unchaste wife from succession, applies also to a mother, ”— 
Mayne, s. 481. 

§ First, ethe uterine associated bretherns secondly, the unassociated ; 
brethren of the whole blood ; thirdly, the associated brethren of the half! 
blood ;.and, fourthly, the unassociated brethren of the half-blood. The. 
above order supposes that the deceased had only uterine or only half:: 
brother, and that they were all united or all separated. Butifaman die,: 
leaving an uterine brother separated, and a half-brother associated or re-' 
united, these two will inherit the property in equal shares: 

‘‘ The Mayukha prefers nephews of the whole to biothers of the half| 


A SUMMARY ; 


(7) In default of brothers, their-sons inherit.* 
ff (k&) In default of brothers’ sons, their grandsons inherit in 
the sawe order, and in the same manner, according to the 


Jaw as current in Bengal-+ 
j/2 () In default of brother’s grandsons, sister’s sons inherit 


‘according to the law of Bengal.f 


lood, and its authority is paramount in Guzerat, and the island of 
‘Bombay.””— Mayne, s. 452. 

Sisters are not enumerated in the order of heirs. j 

A brother’s son( his father being dead ) is nut entitFed to inherit together 
with the brother (7. ¢, his uncle). 3 

A case occurred in which the deceased left two brdthers and a widow, 
and the widow succeeding, one of the brothers died duriug the time she 
held possession. The son of the brother who so died claimed, on the death 
ef the widow, to inherit together with his uncle, and the fallacy -of the 
@pinion which maintained the justice of his claim consisted in supposing, 
that on the death of the first brother the right of inheritance of his other 
two surviving brothers immediately accrued, and that the dormant’ right of 
the brother whe died secondly was transmitted to his son. But, in point 
of fact, while “the widow survived, neither brother had even an inchoate 
right to imherit the property, and consequently the brother who died during 
her life-time could not have transmitted to his sona right which never 
appertained to himself. 

* Bat ia regard to their succession there is this peculiarity, that if a 
brotker’s sous, whose futher dicd previously to the devolution of the 
sproperty, clana by right of represeutation, they take per stirpes with 

heir uncle, being in that case grandsons inheriting with a son; but when 
the succession devolves on the brother’s sons alone as nephews, they take 
tper capita, as daughter’s sons do. 

“The adopted son of a brother succeeds exactly as he would have done 
df he had been the natural born son of that brcther.” - Mayne, s. 485. The 
Mayukha. ‘‘ allows the sons of a brother of the full blood to succeed before 
a half-brother, and it appears also to allow the sons of a brother who is 
dead to share along with surviving brothers.”-—- Mayne s.«484. 

+ But the law of Kenarcs, Mithila, and other provinces, does not enu- 
aerate the brother’s grandson in the order of heirs, aud assigns to the 
paternal grandmother the place next to the brother’s son. 

‘¢ The same distinction as to whole and half-blood prevails as in the case 
of brothers. Of course, he cannot succeed so long as any nephew is alive 
except by special custom.” (In the punjab, nephews and grand-nephews 
succeed together )-— Mayne, s. 486. 

t But, according to other schools, the paternal grandmother, as above 
stated, is ranked next to the brother’s son, and the sister’s son, also is 
excluded from the enumerated heirs. This point of law was established 

in a case decided by the Sudder Adawlut, in which the suit being for the 
landed estate of a deceased Hindu, situated in Bengal, by the son of his 
sister against the son of his paternal uncle, it was ruled that, according 
to the law of Bengal, the plaintiff would be heir, but, according to the 
law of Mithila, the defendent. 

There ix a difference of opinion among different writers of the Bengal 
achool as to the whole and half-blood ; some maintaining that an uterine 
sister’s son excludes the son of 4 sister of the half-blood ; but according 
to the most approved authorities, there should be no distinction. A 
sister’s daughter is nowhere enumerated in the order of heirs. 


THE HINDU LAW. i 


(m) In default of sister’s sons, the inheritance is thus con- 
tinued agreeably to the doctrine of the Begnal school, as laid 
down in the Dayakrama sangruha:— Brother's daughter's 
son— Paternal grandfather —Paternal grandmother—Pater- 
nal uncle, his son and grandson—Patenal grandfather's 
daughter’s son—Paternal uncle’s daughter’s son—Paternal 
great-grandfather —Paternal great-grandmother— Paternal 
grandfather's brother, his son and grandson—Paternal great 
grandfather’s daughters son and his brother’s daughter’s 
son. On failune of all thése, the inheritance goes in the 
maternal line to the matermal grandfather ; the maternal 
uncle ; his son and grandson and daughter’s son; the mater- 
na] great-grandfather, his son, grandson, great-grandson, and 
daughter’s son ; and to the maternal great-great-grand faher, 
his son, grandson, great-grandson, and daughtev’s son. In de. 
fault of all these, the property goes to the remote kindred 
in the descending and ascending line, as far as the four- 
teenth in degree ; then to the spiritual preceptor; the pupil ; 
the fellow-student; those bearing the same name; those 
descended from the same partriarch; Brahmins learned in 
the Vedas ; and, lastly, to the king.* 

According to the law as current in Benares, in default of 
the son, aud son’s son and grandson, the widow (supposing 
the husband’s estate to have been distinct and separate) suc- 
ceeds to the property under the limited tenure above speci- 
fied. But if her husband’s estate was joint, and held in co- 
parcenary, she is only entitled to maintenance. 

In default of the widow, the maiden daughter inherits. 
In her default, the married indigent daughter. In her 
default, the married wealthy daughter. Then the daughter’s 
son, but the Vivadachandra, the Vivadaratnakara, and 


* Where there is a failure of heirs the Crown by the general prerogative, 
will take the property (even of Brahmans ) by escheat, but will take it 
subject to any trusts or charges affecting it. (Sarcudhikar i wp. 933; I. L. 
B., 1 Cale. 391; L. B., 31. A. p. 92$ 8 Movre's I A., 500), 





}, authorities which are current in Mithila, 
do not enumerate the daughter's son among the series of 
heirs. The mother ranks next in the order of succession, and 
after her the father. In default of him, brothers of the whole 
blood succeed ; and in their default, those of the half blood. 
In their default their sons inherit successively ; then the pas" 
ternal grandmother ; next the paternal grandfather ; the pater: 
nal uncle of the whole blood ; of the half blood; their sons 
successively; the paternal great-grandmother; the pater: 
nal great-grandfather, his son artd grandsor successively ; 
the paternal great-grandfatifer’s mother; his father, his 
brother, his brother’s son. In default of all these, the sa- 
pindas in the same order as far as the seventh in degree, 
which includes anly one grade higher in the order of ascent 
than the heirstabove enumerated. In default of sapindas, 
the samanodakas succeed; and these include the above 
enumerated heirs in the same order as far as the fourteenth 
in degree. In default of the samanodukas, the bandhueg 
or cognates succeed. These kindred areof three discrip- 
tions: personal, paternal, and maternal. The personal 
‘kindred are, the sons of his own father’s sister, the sons of 
> his own mother’s sister, and the sons of his own maternal 
uncle. The paternal kindred are, the sons of* his father’s 
paternal auat, the sons of his father’s maternal aunt, and 
the sons of his father’s maternal uncle. His maternal 
kindred are, the sons of his mother’s paternal aunt, the sons 
of his mother’s maternal aunt, and the sons of his mother’s 
maternal uncle. In default of them, the Acharya or spiri- 
tual preceptor: the pupil, fellow-student in theology, learned 
Brahmins; and lastly, the estate escheats to the sruling 

power.* 
The order of succession as it obtains in Mithila corres- 
ponds with what is here laid down. 





a a an ee ee re ee CC: mel 
* See note in the preceeding page. 
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The order of succession, agreeably to the law as current 
in the south of Iudia, does not appear to differ from thyt. of 
Benares. 

In the Vyavaharamayukha, an authority of great eminence 
in the west of India, a considerable deviation from the above 
order appears ; and the heirs, after the mother, are thus enu- 
merated. The brother of the whole blood, his son, the pater- 
nal grandmother, the sister, the paternal grandfather, and the 
brother of the half blood, who inherit together. In default 
of these, the sapindas, the samanodakas, and the bandhus 
inherit successively, according to their degree of proximity. 

It may be stated, asa general principle of the law as 
applicable to all schools, that he with whom rests the right of 
performing obsequies is entitled preference in the order 
of succession ; but there are exceptions to thiserule.* 


III——EXCLUSION FROM INHERITANCE. 


The disqualified persons enumerated by Menu are, viz., 
‘impotent pe onsen [outcasts persons _bor born blind and. deaf, 
mac_men, idiots, s, Hem and th se who have lost a sense or & 
and sneurable aide such as aoe (not in a mild and 
simple form, but whon it assumes a virulent and aggravated 
type). 

“These persons are debarred from their shares, because they 
are incompetent to perform the religious rites which con- 
duce to the spiritual welfare of the deceased.” Sarvadhi- 
kart, 956. . 

Blindness, to cause exclusion from inheritance, must be 
congenital. Mere lossof sight which has supervened after 
birth is not a ground of disqualification.t| Incurable blind- 
ness, if not congenital, is not such an affliction as, under the 


* For instance, in the case of a widow dying and leaving a brother and 
daughter her surviving, the daughter takes to the exclusion of the brother, 
although the exequial ceremonies must be performed by the latter. 

+ Mahesh Chunder Roy v. Chunder Mohun Roy, 14 &. L. R., 273; Mu- 
rarji Gokul Das v. Parvati Bai. I. L. R., 1 Bomb., 177. % 


e 4 SUMMARY 


Hindu law, excludes a person from inheritance.* The 
remarks apply to those that are deaf or dumb. Their deaf- 
ness and dumbness, to operate as grounds of disqualification, 
must be proved to have been congenital and incurable. 
(Sarvadhikari, pp. 356—957_) 

The lame and the cripple, im order to be excluded; must be 
born so. In like manner, persons deprived of the use of 
their hands must signify such as are destitute of the use of 
both bands from the day of their birth. Insanity and idiocy 
are grounds of: exclusion. “ Am, Idiot,” says the Maciras 
High Court, “ is one of unsound and imbecile mind who has: 
been so from his birth. The question of unsoundness and 
imbecility is to be determined not upon wire-drawn. spe- 
culations, but upon tangible and unmistakeable facts.{” The 
mental incapacity which is to disqualify on the ground 
of idiocy is not utter nrental darkness. If, however, a per- 
son is unfit for the ordinary mtercourse of life, he 1s, as to 
all legal” disabitities and incapacities, in the position of am 


idiot. It is believed that, as madness is more a disease than 
incapacity of the mind, it must not be placed in the category 
as blindness, dumbness, idiocy, &. If it can be, simply 
shown that a party was insane at the time when the suc- 
cession opened, he is incapable of inheriting. Where it 
is contended that a person is incapable of inheriting by 
reason of an incurable disease, the strictest prvof of the 
incurability of the disease will be required || Leprosy to 
be a ground of disqualification, must be of the sanious or 
ulcerous type.7 Elephantiasis, atrophy, and marasmus 
are also mentioned among disqualifying diseases,—Sarva- 
dhikari, pp. 960— 964. 

* Uma Bai v. Pedmanji, I. L. R., k Bom., 557. 

+ Ballabhram Shivnaryan v. Bai Hari Ganga, 4 Bomb., H. C., 435; Par- 
esh Mani Dasi v. Dinanath Das, 1 B. L. R., 317. 

+ Tirumamagul Ammal v. Ramasami Ayyangar, I Mad. H. C., 214. 

§ Dwarka Nath Bysack v. Mahendranath Bysack, 9B. L. B., 198 ; Braja- 
bhukan Lall eae v. Richan Dohi, B. L. <a 204. See also 13 Moor. I. 


‘A., 519; 14 Moo. I » 176. 
i 2. W. R. 125 
q Anante v. Rama Bai, I. L. R., 1 Bom., 554. See also Mad. S. C, 


1860, p. 238 ; 5 Janardhun Paudurang v, Gopal Basudev Paudurang, 5 
H. C., 145. 
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*As regards loss of caste, it may be observed that any for- 
feiture of rights on any person on account of his renouncing 
his religion or being deprived of caste has ceased to be en- 


forced as law. . 
Food and raiment should be given to the disqualified per- 
sons, except to the outcast and his son begotten after his 
degradation ; but the sons of the disqualified persons being 
free from similar defects shall obtain their father’s share_of 


~ 


the inheritance. * 


IV.—STRIDHUN, OR WOMAN’S SEPARATE PROPERTY. 

Stridhun has been thus defiaed by Menw:—“ What was 
given before the nuptial fire, what was given at the bridal 
procession, what was given in token of love, and what was 
received from a mother, a brother, or a father, are considered 
as the six-fold separate property of a married weman.” 

This description of property is not governed by the ordi- 
nary rules of inheritance. The succession to it varies accord- 
ing to circumstances. It varies according to the condition 
of the woman, and the means by which she became possessed 
of the property.* 


* To such property Icft by~an unmarried woman, the heirs are her 
brother, her father, and her mother successively, and, failing these, her 
paternal kinsmen in due order. - 

To such property left by a married woman given to her at the time 
of her nuptials, ‘tthe heirs are her daughters; the maiden, as in the 
ordinary law of inheritance, ranking first, and then the married daughter 
likely to have male issue. (It may be here mentioned that on the death of a 
maiden or betrothed daughter on whom the inheritance had devolved, and 
who proved barren, or on the death of a widow who had not given birth 
to a son, the succession of the property which they had so inherited will 
devolve next on the sisters having and likely to have male issue; afd in 
their default, on the barren widowed daughters.) The barren and widowed 
daughters, failing the two first, succeed as co-heirs. In default of 
daughters, the son succeeds ; then the daughter’s son, the son’s son, the 
great-grandson in the male line, the son of a contemporary wife, her 
grandson and her great-grandson in the male line. In default of all these 
descendants, supposing the marriage to have been celebrated according to 
any of the first five forms, the husband succeeds, and the brother, the 
mother, the father. But if celebrated according to any of the three last 
forms, the brother is preferred to the husband, and both are postponed to 
the mother and father. In default of these, the heirs are successively as 
follows :—Husband’s younger brother, his younger brother’s son, his elder 
brother’s son, the sister’s son, husband’¢sister’s son, the brother’s son, the 
son-in-law, the father-in-law, the elder brother-in-law, the s«yindas, the 
sakulyas, the samaunodakas. 


C 
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But-in all such cases to each of the father’s wives who is 
a mother, must be assigned a share equal to that of a son, 
and to the childless wives a sufficient maintenance.* 

‘'o the unmarried daughters such portions are alloted as 
may suffice for the due celebration of their nuptials. ; 

Any improvement of joint property effected by one of the 

brethern does not confer on him a title to a greater share ; 
but an acquisition made by one, by means of his own wn- 
assisted and exclussive labowr, entitles the acquirer, accord- 
ing to the law of Bengal, to adouble share on partition.t+ 
If the patrimonial stock was used, all the brethern share. 
alike. If the joint stock have not been used,t he by whose 
sole labour the acquisition has been made is alone entitled 
to the benefit of it. 

And where property has been acquired without aid from 
joint funds, by the exclusive industry of one member of an 
undivided family, others of the same family, although they 
were at the time living in coparcenary with him, have no 
right to participate in his acquisition. The rule is the same 
with respect to property recovered, excepting land, of which 
the party recovering it is entitled toa fourth more than 
the rest of his brethern. It has also been ruled that, if 
lands are acquired partly by the labor of one brother, and 
partly by the capital of another, each is entitled to half a 
share, and that, if they were acquired by the joint labor and 
capital of one, and by the labor only of the other, two-thirds 


* But according te the Mizakshara and other works current in Benares 

and the southern provinces, childless wives are also entitled to shares, the 
term mata being interpreted to signity both mother and step-mother. 
- + It was accordingly ruled, that where an_ estate is acquired by one of 
four brothers living together, either with aid from joint funds, or with 
personal aid from the brothers, two-fifths shoud be given to the acquirer, 
and one-fifth to each of the other three. But according to the law as 
current in Benares, the fact of one brother having contributed personal 
labor, while no exertion was made by the other, is not a ground of dis- 
tinction. 

+ What constitutes the use of joint stock is not unfrequently very diffi- 
cult to determine, and no generad rule can he Jaid down applicable to all 
cases that may arise, Each individual case must be decided on its own 
merits, L 
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snould belong to the former, and one-third to the latter ; but 
this provision seems rather to be founded on a principle of 
equity, than any specific rule of Hindu law. 

Presents received at nuptials, as well as‘the acquisitions 
of learning and valour, are, generally speaking, not claimable 
by the brethern on partition. An undivided residue is not 
subject to the ordinary rules of partition of joint property ; 
in other words, if at a general partition any part of the pro- 
perty was left joint, the widow of a deceased brother will not 
participate, notwithstanding the separation, but such undi- 
divided residue will go exclusively to the brother. 

Partition may be made without having recourse to writing 
or other formality ; and in the event of its being disputed at 
any subsequent period, the fact may be ascertained by cir- 
cumstantial evidence. It cannot always be inferred from the 
manner in which the brethern live, as they may reside appa- 
rently in a state of union, and yet, in matters of property, 
each may be separate, while on the other hand, they may 
reside apart, and yet may be in a state of union with respect 
to property. 

VI.—OF THINGS IMPARTIBLE. 

Although by Hindu law, as understood in all the schools, 
the wealth of the father becomes, at least at his death, divi- 
sible amongest all his sons; yet there are exceptions to the 
rule, some properties being regarded as in their nature or on 
the ground of long usage impartible, and others being re- 
served exclusively to one co-parcener by the title of exclusive 
acquisition. To the former class belcng principalities and 
extensive zamindaris in the case of great families, when it 
is shewn that the usage has prevailed for a very long series 
of years, sufficient to control the general law of inheritance.* 





* Wit respect toa raj asa principality, the general rule is that it is 
impartible. (Baboo Gunesh Dutt Singh vy. Maharajak Moheshur Singh. 6 
Moore’s Indian Appeals, p. 187.) 

A Pooliam is a tract of country subject to a petty chieftain. It is in the 
nature of a raj. It may belong tv an undivided family, but is not the 
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VIL—MARRIAGE, 


[ Marriage among the Hindus is not only a civil contract, 
but a sacrament; and an unmarried man has been declared 


to be incapacitated for the performance of religious cere- 
monics. 


subject of partition. It can be held by only one member of the family at 
time, who is styled the Polligar, the other members of the family ing 
entitled to a maintenance or allowance out of the estate. 

The impartibility of property self-acquired by one of the members of 
an undivided family is so explicitly recoynized by the plder authorities that 
no doubt could ever huve rested upon the doctrine so established. Even a 
building erected on the joint estate bysSone member, at his own expense 
remains his separate acquisition, and is not divisible. ‘*A house, garden, or 
the hke,” says the author of the DfVabhaga (chap. il., sec. vi, verse 30,) 
‘‘which one of the co-heirs has constructed within the site of the dewlling 
house during the father’s life-time, remains his indivisible property, for his 
father has assented by not forbiddiny the constructin of it.” 

The gains of science are also excluded from partibility. But the ordinary 
gains of learning or science, which have been taught at the expense of 
the family-fund, are subject to partition. 

Places of worship and sacrifice a'e impartible. To divide buildings used 
for those purposes would be tu render them utterly unsuited for the pur- 
poses and objects for which they are intended. Parties jointly entitled 
to the use of such buildings ‘‘can enjoy their turn of worship, unless they 
can agree toa joint worship, and any infringement of the right to a turn in 
the worship can be redressed by a suit.” ‘‘We cannot,” said the High 
Court of Bengal, ‘‘permit the object for which they were erected to Re 
neutralized by, dividing them ” 

Dewuttur lands also are impartible. Those for whose benefit they are 
dedicated can by consent from separate religious establishments, and assign 
to each a palla or turn of worship. (Zéder widew of Raja Chutter Sein v. 
Younger widow of ditto, Select Reports, new edition Vol. i p. 239.) 

With regard to effects which are not liable to partition, the author of 
the Mitakshara quotes the text of Yajnavalkya (Mitakshara, chap. i.,- 
sec, iv., verse 1) :—-Whatever else is acquired by the co-parcener hiniself 
without detriment to the father’s estate, asa present from a friend, or a 
gift.at nuptials, does not appertain to the co-heirs, nor shall he who re- 
covers hereditary property which had been taken away give it up to the 
parceners, nor what has been gained by science.” 

Again, the ornaments and clothes worn by cach person are exclusively 
his, but what has not been used is common and liable to partition. 
(Mitakshara, chap. i., sec. iv., verse 19.) 

Again, what is obtained through the father’s favour is exempt from 
partition according to a text of Yajanvalkya. ‘‘Effects which have been 

iven by the father or by the mother belonging to him in whom they were 
bestowed. ” (Mitakshara chap. i., sec. iv,, verse 28, and sec. vi., verse 13.) 

Self-acquired property is exempt from partition, provided it b&8 acquired 
without detriment to, or use of, the joint estate. So also articles of personal 
use, and things which are in their nature indivisible, such as a common 
road are exempted. 

Jimutavahana treats in the sixth chapter of the Dayabhaga upen the 
subject of impartibility, and enumerates the following as exempt from 
‘partition: (1) The gains of scienee obtained from displaying and mak- 
ing known one’s own knowledge ; (2) gains of valour ; (3) wealth received 
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“There are eight forms of marriage: the Brahma, Daiva 
Arsha, Prajapatya, Asura, Gandharva, Rakshaka, and . 
Parvsacha.* 

The relations with whom itis prohibited to contract ma- 
trimony are thus cnumerated by Menu :—“She who is not 
deseended from his paternal or maternal ancestors within 
the sixth degree, and who is not. known by her family name 
to be of the same primitive stock with his fatherand mother, 
is eligible by a,twice-born man for nupfials and holy union.” 


Adultery is acriminal, as well asa civil, offence, and an 
action for damages as preferred by the husband seems to lie 
against the adultérer. 

3 

In all cases,* and for whatever cause (except adultery), a 
wife may have been deserted, she 1s ecutitled to sufficient 
maintenance. + : 

Coverture ineapacitates a woman from all contracts,t with 
certain exceptions. 


on account of marriage at the time of accepting a bride ; (43 items of pro- 

perty required for personal use. Again, ‘fa house, ga'den, or the like, 

which one of the co-heirs had constructed within the site of the dwelling- 
lace during his father’s life-time, remains his indivisible property, for his 
ather has assented by not forbidding the construction of it.” 

* The first four forms are peculiar to the Brahminical tribe ; the fifth 
to Vaisyas and Sudras: the sixth and seventh to the Ashatrya ; and the 
last is reprobated for all. In the Brahma nuptials, the damsel is given 
(by the father) when he has decked her as clegantly as he can, to the 
bridogroom, whom he has invited ; in the Daiva, to the priest employed 
in Pee the sacrifice ; inthe Arsha. to the bridegroom, from whom 
he receives (for religious purpuses) a bull and a cow. When the father 
gives her to a suitor, saying ‘periorm all duties together,’ the marriage ig 
named: Praujapata or Kaya, and a son produced by it confers purity on 
himself and on six descendents in the male line: an Asura marriage is 
contracted by receiving property from the bridegroom ; a Glandkarva by 
reciprocal amorousagreement ; a /iakshusa, by seizure in war ;a Paischuha, 
by deceiving the damsel. 

+ In the event of a man forsaking his wife without just cause, and 
marrying another, he shall pay his first wife a sum equal to the expenses 
of his second marriage, provided she have not received any sirzdhun, or 
make it up to her, if she have ; but he is not required in any case to 
assign tnore than a third of his property. > 

Among the many faults for which a wife be lawfully deserted, the 
chief are, barrenness, insanity, adultery, waste of her husband’s property, 
drunkenness, an incurable and grievous malady (as leprosy and the like), 
and coerap ation from caste. 

But those contracts are valid and binding, which are made by wives, 
the livelihood of whose husbands chietly depends upou their labour; so 
also are those made for the support of the family during the absence or 
disability, mental or corporeal, of the husband. But the correct opinion 
seems to be that, except in cases where, by the Hindu as by the English 
law, she may be reasonably taken to have contracted merely as the agent 
or servant of her hushaud, she is fully ‘capable of entering into any lawful 
contract, whether she has separate property or not. 


A SUMMARY 


VITIL.—ADOPTION.* . 


In the present age, two, orat the most three, froms of 
adoption only are allowed: the Dattaka or son given, the 
Kritima ¢ or son made, and the Dwyamushayana or son of 
both fathers. The Duttaka and the XAritrima J are the most 
common. ) 





* A son of any description should be anxiously adopted by one who has 
no male issue, for the funeral cake, water, and solemn rites, and for the 
cele brity of his name. The following texts of Afenw contain some of the 
requisite conditions for the adoption of a son : — © 


‘< He whom his father, or mother wiés her hasbagd’s assent, gives to 
another as his son, provided that the donce have no issue, if the boy be of 
the same class, and aif:ctionately d¥sposed, is considered as a son given, 
the gift being confirmed by pourmg water.” ‘*He is considered as a son 
made or adopted, whom a man takes as his own son, the boy being equal 
in class, endued witn filial virtues, acquainted with the merit of perform- 
zeny obsequics to is adopter, and with the sin of omitting them.” 


+ The Kritin«w form of adoption.—It prevails only in Mithila. This 
form requires no ceremony to complete it, and is instantaneously perfect- 
ed by the offer of the adopting, and the consent of the adopted, perty. 
There is no restriction except as to tribe, it being requisite that the tribe 
of the adopting father and the adopted son be the same. There is no limit 
as to age, and no condition as to the performance of ceremenies, so much 
so that it has been said that a man may adopt his own brother, or even his 
own father. But he, as_wall as his issue, continues after the adoption to 
be considered a member of hia natural family, and he takes the inhe ri- 
tauce both his own family and that of his adopting father. Another 

eculiarity of this species of adoption is, that a person adopted in this 
Foi by the widow does not thereby become the adopted son of the 
husband, even though the adoption should have been permitted by the 
husband ; and the express consent of the person nominated for the adop- 
tion must be obtained during the life-time of the adopting party. This 
relation of Ariériza son extends, as has already been cueol to the con- 
tracting parties only ; and the son so adopted will not be considered the 
grandson of the adopting father’s father, nor will the son of the adopted be 
considered the grandson of his adopting father. 


+ The Dwyamushayana,—In this peculiar species of adoption, the 
adopted son still continues a member of his own family, and partakes of the 
estate both of his natural and adopting father, and, so inheriting, is ‘liable 
for the debts of each. * To this form o adoption the prohibition as to the 
gift of an only son does not apply. It may take place either by special 
= a that the boy shall continue son of both fathers, when the son 
adopted is termed Vitya Dwyamushuyana ; or otherwise, when the ceremony 
of tonsure may have been performed in his natural family when he is 
designated Anityd Dwyamushayana ‘ and in this latter case, the connection 
between the adopting and the adopted parties enduros only during the life- 
time of the adopied. His children revert to their natural family. Witha 
legitimate son subsequently born, the Dwyamushayana takes half a share of 
his adupting father’s property. 


OF THE HINDU LAW. xxix 


It is an universal rule in Bengal and Benares, that a 
woman can neither adopt a son, nor give away her son in 
adoption, without the sanction of her husband previously ob- 
tained.* The competency of a widow to adopt a son, with 
the sanction of her husband expressed before his decease, is 
fully established.t It has been ruled that in the case of an 
adoption made by a widow without having obtained the con- 
sent of her husband (or in which the adopted son shall not 
have been delivered over to her by either @f his parents, but 
only his brother) the adoption is invalid. It is required that 
the party adopting should be destitute ofa son and son’s 
son, and son's grandson; that the party adopted should 
neither be the only nor the eldest son, nor an elder relation, 
such as the paternal or maternal uncle ; that he should be of 
the same tribe as the adopting party; that be ,should not 
be the son of one whom the adupter could not have married, 
such as his sister’s son or daughter’s son.{ It is lastly 
requisite that the adopted son should be initiated in the 
name of the family of the adopting party, with the prescribed 
form and solemnities.§ 








* But it does not appear that the prohibition in Mithila, which prevail, 
against her receiving asonin adoption according to the Datsaka forms 
even with the previous sanction of her husband, he being dead, extends to 
her receiving a boy in adoption according to the krstrima form: and the 
son so adopted will perform her obsequies, and succeed to her peculiar pro- 
perty, though not to that of her deceased husband. It is not- uncommon in 
the province of Mithila for the jhusband to adopt one Aritrima son, and 
the wife another. 

+ According to the law of the western provinces, 8 woman can adopt 
a son, with the sanction.of her hushand’s kinderd, after his death. 

t This last rule, however, applies only to the three superior classes, and 
does not extend to Sudras. 

§ The adoption being once completed, the son adopted loses all claim 
to the property of his natural family, but he is estranged from his own 
family only partially ; for the purposes of marriage, mourning, &c., he 
is not considered in the light of a stranger, and the prohibited degrees 

ntinue insfull force as if he had never been removed. His own famil 
fave no claim whatever to any property to which he may have succeeded. 
He becomes (with the exception above noticed) to all intents and purposes 
a member of the family of his adopting father. 


D 


XXX A SUMMARY 


e 


If a man has a son, and the son of an elder son Jescased 
he may give the former away in adoption. Two persous 
-caunot Join in the adoption of one son. A notion seems to 
have prevailed, that two brothers might adupt the same in- 
dividual; but this is entirely erroneous, It is clear that a 
man having adepted a boy, and that boy being alive he can- 
not adopt another It seemsto be admitted that a man 
having a legitimate son may not only authorize his wife te 
adopt a son after @is death, failing such legitimate son, but 
also, failing the son so adopted, to adopt another in his stead; 
and it has also been ruled that authority te a wife to adopt 
in the event of a disagreement between her and a son of the 
husband, then living, will not avail; though authority to 
adopt, in the event of that son’s death, would be valid.* 

The adopted son succeeds to his adopting father’s pro- 
perty collaterally as well as lineally, and excepting the case 
‘of Dwyamushayana, is excluded from participating in his 
natural father’s property. He has also no legal claim to 
the property of a Bandhu or cognate relation, e. g., an 
adopted son cannot inherit the property of his adopting 
mother’s father. 

A boy adopted by a widow with the permission of her late 
husband has all! the right of a posthumous son, so that a 
sale made by her to his prejudice of her late husband’s pro- 
perty, even before the adoption, will not be valid, unless 
made under circumstances of inevitable necessity. 

The question as to the proper age for adoption has been 
much discussed;‘ and the most correct opinion seems to be 
that there is no defined and universally applicable rule as to 





* In the case of a Hindu of Bengal dying in his farther’s life-time 
without issue, but leaving a widow authorized to adopt a‘son, if suqb 
adoption be made by the widow, with the knowledge and consent of her 
deceased husband’s father, at any time before he shall have made any 
other legal disposition of the property, or # son shall have born to 
his daughter in wedlock, no suc subsequent disposition or birth shall 
invalidate the elaim of the son’so adopted to the inheritance, 
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the: age beyond which adoption cannot take place, so long as 
she initiatory ceremony of tonsure according to one opinion, 
and of investiture according to another, has not been per- 
formed in the family of the natural father. 

According to the Dattaka Mimansa the period fixed be- 
yond which adoption cannot take place is.the age of five 
years. ; 

In the Dattaka Chandrica the period fixed for adoption 
is extended, with respect to the three superior tribes, to their 
huvestiture with the characteristic chords, which ceremony is 
termed Upanyana, and is subsequent to that of tonsure or 
Churakarana ; and with respect to Sudras, to their con. 
tracting marriage. But investiture in the one case, and 
marriage in the other, must be performed in the family of 
the adopting father. It should be observed, however, that 
where the ceremony of Unaxyana has once been performed, 
an insurmountable bar to adoption is thereby immediately 
created. 

Although it may be asserted that, generally speaking, there 
are only three forms of adoption allowable in the present age, 
yet the rule should be quatitied by admitting an exception 
in favour of any particular usage which may be proved to have 
had immemorial existence. Thus, it.appears that the Gous- 
wamis, aud other devotees who lead life of celibacy, buy 
children to adopt them in the form termed Kvita, or son 
bought; and that the practice of appointing brothers to raise 
up male issue to deceased, Hnpotent, or even absent husbands, 
still prevails in Orissa. The son so produced ts termed 
Kshetraja, or son of the wife; and doubtless these several 
sorts of subsidiary sons should be held entitled to the patri- 
mony of their adopting fathers in places where the lew loci 
would justify the affilation. 


OF THE HINDU LAW. XKXWE 
X.—WIDOW’S RIGHTS AND POWERS. 


A widow inheriting her husband’s property has not an ab- 
solute proprietary right, but she is only a holder in trust for 
certain uses, and, should she make waste, they who have the 
reversionary interest have clearly a right to restrain her from 
doing so. But she is allowed to alienate by sale any part or 
the whole of her husband’s property as may be necessary for 
the payment of his debts, for her own subsistence, for the 
support of her husband’s family, for the performance of ex- 
eqnial rites, for the benefjt of his soul, and for the payment 
of the Government revenue, with or without the consent of 
her kinsmen or next’ heirs. In all other instances the con- 
sent of her husband’s next heir is absolutely necessary. 
Those of the nearest relations of the husband are alone en- 
titled to inherit who survive the widow, and not the heirs of 
those who lived at the time of her husband’s death, but died 
during the widow’s life-time. Ifa widow, having succeeded 
her husband, should dispose of his property by gift or other 
alienation with the sanction of her husband’s next heir, 
and the heir consenting die before the widow, then the heir 
who succeeds in default of the consenting party, on the 
widow's death, cannot question the validity of such an aliena- 
tion ; for the rule is, if any alienation of a widow’s inherited 
property take place with the consent of the then living heir 
its validity cannot be questioned hereafter even by the coun. 
tingent next heir. 


€ 
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‘ 
XI.—MAINTENANCE. 

The persons entitled to maintenance are :—(I) 
members of the undivided family, their’: wives-and children, 
(2) persons who from some mental or bodily defect are 
unable to inheirt, (3) illegitimate sons, when not entitled 
as heirs, (4) persons taken in adoption, whose adoption 
has proved invalid, or who have been deprived of their full 
rizhts by the subsequent birth of a legitimate son, (5) con- 
cubines when analogous to female slaves who im former 
times were recognized as menmberg of a man’s family, (6) wi- 
dows, (7) wives, (8) parents including the step-mother, and 
mother-in-law, (4) sister or step-sister unti! her marriage, or 
if her husband’s family be unable to support her, and (10) 
minor children,—(‘sce A/ayne, s, 374). 

As to how the widow’s maintenance is to be provided for, 
Strange* says, “ It may be'supplicd by an assignment of land’ 
or an allowance of money ; in either case proportioned to her 
support, and that of those dependent upon her, includng the 
performance of charities and the discharge of religious obliga- 
tions; and this always, with a reference to the amount of the 
property, so as, at the utmost, (as has been said,) not to exceed 
a son’s, or other parcener’s share. In whatever way the pro- 
vision is made, care should be taken to have it secured: 
The manner of doing this is discretionary, there being no 
special law, directory herein, Whether, in estimating her 
Stridhana on the oceasion, her clothes, ornainents, and the 
like, are to be taken into account or only such articles o¢ 
her property as are productive of income to her, or con- 
ducive to her subsistance, does not distinctly appear ; though 
the restricting the account tothe latter would seem to be 
reasonable, considering the object. An opinion, that her 
maintenance should be independent of her peculiar property: 
Is unsupported.” 





* p. 171, fourth edn. 


Macnaghtens 
PRINCIPLES OF HINDU LAW. 


CHAPTER I. 
- OF PROPRIETARY RIGHT. 


PROPERTY, according to the Hindu law, is of four descrip- Pa le : 
tions, real,.personal, ancestral, and acquired. I use the berms 
real and personal in preference to the terms 
immoveable, because, although the latter words would fur- 
nish a more strict translation of the expressions.in the origi- 
nal, yet the Hindu law classes, amongst things immoveable, 
property which is of an opposite nature, such as slaves and 
corrodies, or assignments on land.s In a work of this kind, 
intended solely for the purpose of practical utility, it would 
be useless to attempt any inquiry as to the origin of the right 
of property according to the notions of the Hindus, or as to 
the nature of the tenures of real property in India, The vari- 
‘ous modes of acquisition, as occupancy, birth, gift, purchase, 
and the like, have been detailed and commented on with all 
the elaborate minuteness peculiar to the Hindu jarista+ It 
seems sufficient here to inquire into the natare of that pro- 
perty which is created by birth, for to this source must 
be traced all the impediments which exist to alionation ; 


ows Va, cited in Dig,, vol iii., page 84, 
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aman withoub heirs having an absolute and uncontrolled 
dominion over his property, by whatever means acquired. 
That an indefeasible, inchoate right is created by birth, 


‘seems to be universally admitted, though much argumenta- 


tive discussion has been used to establish that this alone is 
not sufficient to create proprietary right. The most approv- 
ed conclusion appears to be, that the inchoate right arising 
from birth, and the relinquishment by the occupant (whether 
effected by death or otherwise), conjointly create this right ; 
the inchoate right which previously existed becoming per- 
fected by the removal of the obstacle,« that is, by the death 
of the owner (natural or civil), or his voluntary abandon- 
ment.+ In ancestral real property, the right is always limit- 
ed ; and the sons, grandsons, and great grandsons of the occu- 
pant, supposing them to be free from those defects, mental or 
corporeal, which are held to defeat the right of inheritance, 
are declared to possess an interest in such property equal to 
that of the occupant himself; so much so, that he is not at 
liberty to alienate it, except under special and urgent cir- 
cumstances, or to assign a larger share of it to one of his 


* Sricrishna, cited in the Digest, vol. ii., page 617. 


_ The fact of the ancestor being missing for a period exceeding twelve 
years constitutes a legal title to succession on the part of the heirs, This 
doctrine was recognized in a case decided by the Sudder Dewanny Adawlut 
on the 25th of April 1820 ihepore: vo. iii., page 28), wherein it was deter- 
mined that twelve years should be allowed for the re-appearance of a miss- 
ing person, after which his death will be presumed ; but some authorities 
maintain that the period varies with reference to the age of the missing 
person. See note to Case 7, vol. ii, page 9. 


{ Various diseases and various offences have been declared by the Hinda 
legislators to be of such a nature as to disqualify for inheritance, It ig 
problematical how far our courts. would go in su port of objections which 
must in some instances be deemed irrational prejudices, The only reported 
case in which the question has been agitated, may be found in the Bonga 
Reports pages 108 and 257, vol. ii, ; and in the Bombay Reports, page 411, 
vol, i., there is a case reported, in which a widow's claim to her husband's 
estate was disallowed on account of her blindness, For an enumeration of 
the di nalifying causes, ste Digest of Hindu Law, page 298, vol. iii, and 
Elem. Hin. Law. App., page 835 ef seg., and the chap. vol, il, treating of 


Exclosicn from Inheritance, tothe note in which an enumeratic 
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has been given. 
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descendants than to another.* With respect to personal proe- 
»perty of every description, whether ancestral or acquired, 
and with respect to real property acquired or recovered by 
the occupant, he is at liberty to make any alienation or dis- 
tribution which he may think fit, subject only to spiritual 
responsibility.+ The property of the father being thus re- 
stricted in respect of ancestral real property, and wills and tes- 
taments being wholly unknown to the Hindu law, it follows, 
for the sake of consistency, that they must be wholly inope- 
rative, and that their provisions must be set aside, where they 
are at variance with the law; otherwise, a person would be 
competent to make a disposition to take effect after his death, 
to which he could not have given effect during his lifetime.t 
A will is nothing more or less than “the legal declaration 
of a man’s intentions, which he wills to be performed after 
his death ; ” but willing to do that which the law has prohi- 
bited cannot be held to be a legal declaration of a man’s in- 
tentions. There may be a gift in contemplation of death, but 
a will, in the sense in which itis understood in the English 
law, is wholly unknown to the Hindu system ; and such gift 
can only be held valid under the same circumstances as those 
under which an ordinary gift would be considered valid. 
What may not be done inter vivos may not be done by will. 
Of this description is 5 unequal distribution of ancestral 
"real proLirty. There are certain acts prohibited by the law, 





* Jagannathe in Dig., vol. iii., page 45. 

+ Vrihaspati, Dig., vol. iii, page 32. : 

{ Fora more full discussion of the right of a Hindu to make a will, 
see considerationsson Hindu Law, p. 820, wherein the opinion of Mr. 
Celebrooke is introduced, to which: the doctrine here lsid down is con- 
formabdle. See alao the case of Huree Bullubh Gungaram ». Keshoram 

_ Sheodas, Bombay Reports, vol. ii., page 6, in which the plea of a will in 
opposition to the claims of heirs was treated as inadmicsible and repug- 
nant to the Hindu law, and the case of Sobharam Sumbhoodas ». Pur- 


-tnanund Bharechund, ibid, page 471; also the case of Musst. Qoolaub 


Musst. Phool, vol. i 154; and that of Gungaram Viswunath 

Ps Tay : Baee, ibid., page 872, and of Tooljaram Hurjeevuan v. Dead 

wain and another, ibid., $80; also App. Elem. Hin. Law, p.9e@ x '- 
‘ and p. 405-et eq. . 
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which, however, if carried into effect, cannot, according to 
the law of Bengal, be set aside, and which, though immoral, 
and (in one sense of the word) illegal, cannot be held to be 
invalid. For instance, a father,“ though declared to have 
absolute power over property acquired by himself, is prohi- 
bited from making an unequal distribution of such property 
among his sons by preferring one or excluding another with- 
out sufficient cause. This has been declared in the Ddya- 
bhdga to bea precept, not a positive law ; and it is therein 
laid down that a gift or transfer under such circumstances is 
not null; “for a fact cannot be altered by a hundred texts.” 
There is nothing inconsistent in this, as the doctrine is 
rather confirmatory of the texts which declare the absolute 
nature of the father’s power over such property ; but it has 
been held to extend to the legalizing of an unequal distri- 
bution of ancestral real property, and thereby interpreted in 
direct opposition to a positive law, which declares the owner- 
ship of the father and the son to be equal with respect to 
this description of property. But it cannot legitimately 
bear such a construction. It cannot be held to aullify an 
existing law, though it may be construed as declaring a pre- 
cept inoperative with reference to the power expressly con- 
ferred by the law, or, in other words, to signify that an act 
may be legally right, though morally objectionable. Thus, a 
coparcener is prohibited from disposing of his own share of 
joint ancesiral property ; and such an act, where the doc- 
trine of the Mitdcshard prevails (which does not recognize 
any several night until after partition, or the principle of 
factum valet), would undoubtedly be both illegal and invalid. 
But, according to the Déyabhdga, which recognizes this prin- 
ciple, and also a several though unascertained right in each 
coparcener, even before partition, a sale or other transfer 
under such circumstances would be valid and-binding, as far 
as concerned the share of the transferring party. In the 
case of Bhowaneepershad Goh versus Musst, Taramunee, it 
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was determined by the Sudder Dewanny Adawlut that, 
according to the Hindu law as current in Bengal, a copar- 
cener may dispose of, by gift or otherwise, his own undivided 
share of the ancestral landed property, notwithstanding he 
may have a daughter and a daughter’s son living ;* while in 
the case of Nundram and others it was determined that, ac- 
cording to the law as current in Behar, a gift of joiht un- 
divided property, whether real or personal, is not valid, even 
to the extent of the ‘donor’s own share.t Iam aware that 
cases have been decided in opposition to the doctrine for 
which I here contend. These I propose briefly to notice. 
The first on record is that of Rushiklal Dutt and Hurnaul 
Dutt, executors of the will of Mudunmohun Dutt versus 
Cheytunchurn Dutt, cited by Sir Thomas Strange, in his 
Elements of Hindu law.t He states, that the case was 
decided about the year 1789; that the testator, a Hindu, 
the father of four sons, and possessed of property of both 
descriptions, ancestral and self-acquired, having provided 
for his eldest by appointment, and advanced to the three 
younger ones in his life the means of their establishment, 
thought proper to leave the whole of what he possessed to 
the two younger ones, to the dishcrison of the two elder, of 
whom the second disputed the will; that on reference to the 
pundits of the court, they affirmed the validity of the will, 
their answers being short; and that Sir W. Jones and Sir 
Robert Chambers concurred in this determination. The 
author of the Elements adds: “The ground with the 
Pundits probably was (the Bengal maxim), that, how- 
ever Inconsistent the act with the ordinary rules of inhe- 





* Sudder Dewanny Adawlut Reports. vol. iii, page 138. The same 


doctrine was held in the case of Ramkunhai Rai and others v. Bung- 
chund Bunhoojea, ibid. 17, and the subject is more fully discussed by 
Mr. Colebrooke in a note to vol. i., pp. 47 and 417. 

+ Case of Nundram and others v. Kashee Pande and others, Sudder 
Dewanny Adawlut Reports, vol. iii, page 282, The same doctrine was 


held in the vase of Ooman Dutt v, Kunhia Singh, ibid, 144. 
Page 262, 
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ritance and the legal pretensions of the parties, being done, 
its validity was unquestionable.” To this it can only be, 
answered that the motives which actuated the Pundits in 
their exposition of the law, and the judges in their decision, 
are avowedly stated on conjecture only; and that, if such 
motives are allowed to operate, there must be an end to all 
law, the maxim of factum valet superseding every doctrine, 
and legalizing every act. The particulars of the case not 
having been stated, it cannot with safety be relied on as a 
precedent. 

The second case is that of Eshanchund Rai versus 
Kshorchund Rai, decided in the Sudder Dewanny Adawlut 
on the 28rd of February 1792.* In that case it was held 
that a gift, in the nature of a will, made by the zemindar 
of Nuddea, settling the whole of his zemindaree on the 
eldest of his four sons, subject to a pecuniary provision for 
the younger ones, was good. The Pundits are stated to 
have assigned six reasons for this opinion, not one of which, 
except the last, appears entitled to any weight. The last 
reason assigned, namely, that a principality may lawfully and 
properly be given to an eldest son, is doubtless correct, and, 
taking a zemindaree in the light of a principality, is appli- 
cable, and would alone have sufficed to realize the transaction. 
A principality has, indeed, been enumerated among things 
impartible. But, with respect to the other reason assigned, 
they may be briefly replied to as follows. To the first, that, 
“according to law, a present made by a father to his son 
through affection, shall not be shared by the brethren,” it may 
be objected that this relates to property other‘than ancestral, 
over which the ‘father is’expressly declared to have control. 
To the second, “that what has been acquired by any of the 
enumerated lawful means, among which inheritance is one, 
is a fit subject of gift,’ that this supposes an acquisition in 


*Sudder Dewanny Adawlut Reports, vel, i., page 2. 
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which no other person is entitled to participate, and not the 
case of an ancestral estate, in which the right of the father 
and son has been declared equal. To thethird, “thata 
co-heir may dispose of his own share of undivided property, ” 
that his right to do so is admitted; but this does not include 
his right to alienate the shares of others. To the fourth, 
“that although a father be forbidden to give away lands, 
yet if he nevertheless do’so, he merely sins, and the gift 
holds good,” that the‘precept extends only to property over 
which the father has absolute authority, and cannot affect 
the law, which expressly declares him to have no greater 
interest than his son in the ancestral estate. And to the fifth, 
“that Raghunandana in the Dayatatwa, restricting a father 
from giving lands to one of his sons, but clothes and "orna- 
ments only, is at variance with Jimutavahana, whose doc- 
trine he espouses, and who only says that a father acts 
blameably in so doing,” that no such variance in reality 
exists. In addition to the above, it may be stated, that the 
suit in question was brought by an uncle against his nephew 
to recover a portion of an estate which had previously de- 
volved entire on the brother of the claimant, and which, 
it appeared, had nevér been divided.* 

The third case is that of Ramkoomar Neaee Bachesputee 
versus Kishenkinker Turk Bhoosun, decided by the Sudder 
Dewanny Adawlut on the 24th of November 1812.¢+ In 
that case it was maintained that the gift by a father of the 
whole ancestral estate to one son, to the prejudice of the rest, 
or even toa stranger, is a valid act (although an immoral 
one), according*to the doctrine received in Bengal. To refute 
the opinion declared by the Pundits on that occasion, it is 
merely necessary to state the authorities quoted by them, 
which would have been more applicable to the maintenance 


seeped ene tn CCL LL I TE TSOTSI TT 


* See Appendix Elem. Hin. Law, page 437, 
¢ Sudder Dewanny Adawlut Reports, vol. ii., page 42. 
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of the opposite doctrine. The following were the authorities 
cited in support of the above opinion: Ist. The text of Vishnu, 
cited in the Ddyabhdga;“ When a father separates his 
sons from himself, his will regulates the division of his own 
acquired wealth.” 2d. A quotation also from the Déya- 
bhdga: “The father has ownership in gems, pearls, and other 
moveables, though inherited from the grandfather, and not 
recovered by him, just as in his own acquisitions, and has 
power to distribute them unequally; as Ydjnyawalcya 
intimates :‘ The fatheris master of the gems, pearls and 
corals, and of all (other moveable property) ; but neither 
the father nor the grandfather isso of the whole immove- 
able estate.’ Since the grandfather is here mentioned, the 
text must relate to his effects. By again saying, “all” after 
specifying ‘ gems, pearls, &c’., it is shown that the father has 
authority to makea gift or any similar disposition of all 
effects, other than land &c., but not of immoveables, a cor- 
rody, and chattels (i.e. slaves); since here also it is said 
‘the whole, this prohibition forbids the gift or other aliena- 
tion of the whole, because immoveable and similar posses- 
sions are means of supporting the family. For the main- 
tenance of the family is an indispensable oblization, as Menu 
positively declares: ‘The support of persons who should be 
maintained is the approved means of attaining heaven ; but 
hell is the man’s portion if they suffer. Therefore (let a 
master of a family) carefully maintain them. The prohibi- 
tion is not against a donation or other transfer of a small 
part, not incompatible with the support of the family: for 
the insertion of the word ‘whole’ would bé unmeaning (if 
the gift evenasmall part were forbidden). The text of 
Ydjnyawaleya cited in the Prayushchitia-vivek: “From 
the non-performance of acts which are enjoined, from the 
commission of acts which are declared to be criminal, and 
from not exercising a contro) over the passions, a man incurs | 
punishment in the next world.” An examination of the 
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authorities above quoted, as given by the law-officers in the 
case in question, will make it evident that they are totally 
insufficient for the support of the doctrine to which they 
were intended to apply. 

The fourth case is that of Sham Singh versus Musst. Um- 
raotee, decided in the Sudder Dewanny Adawlut on the 28th 
of July 1813,* on which occasion it was determined that, by 
the Hindu law as currént in Mithildé, a father cannot: give 
away the whole ancestral property to one son to the exclu- 
sion of his other sons. The author of the ’Considerations on 
Hindu law,’ commenting on this decision, infers that the 
Sudder Dewanny Adawlut would not have entertained any 
doubt as to the validity of the gift, hadit lepended upon 
the law as current in Bengal; but there seems to be no other 
ground for this inference than the erroneous doctrines laid 
down in the two previously cited cases, together with the 
fact of the parties having disputed as to which law should 
govern the decision. 

The fifth case is that of Bhowannychurn Bunhoojea versus 
the Heirs of Ramkaunt Bunhoojea, which was decided in the 
Sudder Dewanny Adawlut on the 27th of December 1816, 
and in which case it was ruled, that an unequal, ‘distribution 
made by a father among his sons of ancestral immoveable 
property is illegal and invalid, as 1s also the unequal distri- 
bution of property acquired by the father, and of moveable 
ancestral property, if made under the influence, of a motive 
which is held in law to deprive a person of the power to 
make adistribution. The yuestion as the father’s power 
was thoroughly investigated on this occasion. There being a 
difference of opinion between the Pundits attached to the 
Sudder Dewanny Adawlut, the following question was pro- 
posed to the Pundits of the Supreme Court, Tarapershad and 


ae nanendscrmemmenr enemas dame nae nna ee a 
* Sudder Dewanny Adawlut Reports, vol, ii., nage 74. 
+ Ibid, page. 202. ‘ 
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Mrityoonjyee, to Nurahurree, Pundit ofthe Calcutta Provincial 
Court, and Ramajya, a Pundit attached to the College of Fort 
William : “ A person whose elder son is alive, makes a gift to 
his younger, of all his property, moveable and immoveable, 
ancestral and acquired. Is such a gift valid according to the 
law-authorities current in Bengal, or not ? and if it be invalid, 
is it to be set aside ?” 

The following answer, under the signatures of the four 
Pundits above mentioned, was receivéd to this reference :— 
“Tf a father, whose elder son is alive, make a gift to his 
younger of all his acquired property, moveable and immove- 
able, and of all the ancestral moveable property, the gift is 
valid, but the donor acts sinfully. If, during the lifetime of 
an elder son, he make a gift to his younger, of all the ances- 
tral immoveable property, such gift is not valid. Hence, if 
it have been made, it must be set aside. The learned have 
agreed that it must be set aside, because such a gift is & for- 
tvord invalid ; inasmuch as he (the father) cannot even make 
an unequal distribution among his sons of ancestral immove- 
able property; as he is not master of all; as he is required 
by law, even against his own will, to make a distribution 
among his sons of ancestral property not acquired by him- 
self (7.e. not recovered) ; as he is incompetent to distribute 
such property among his sons until the mother’s courses 
have ceased, lest a son subsequently born should be deprived 
of his share; and as, while he has children living, he has no 
authority over the ancestral property. 

“ Authorities in support of the above opinions. 

Ist. Vishnu, cited in the Déyabhdga :—%¢ His will regu- 
lates the division of his own acquired wealth.” 2d. Ydj- 
nyawalecya, cited in the Ddyabhdga:— The father is 
master of the gems, corals, pearls, and of all other moveable 
property.” 3d. Ddyadhdga :—“ The father has ownership in 
gems, pearls, and other moveables, though inherited from the 
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grandfather, and not recovered by him, just as in his own ac- 
quisitions.” 4th. Ddéyabhdga :—‘ But not so, if it were im- 
moveabie property inherited fromthe grandfather, because they 
have an equal right toit. The father has not in such case an 
unlimited discretion.” Unlimited discretion is interpreted by 
Sricrishna Tarcalancara to signify a competency of disposal 
at pleasure. 5th. Déyabhdaga :—‘ Since the circumstance of 
the father being lord of all the wealth is stated as a reason, 
and that cannot bein regard to the grandfather's estate, 
an unequal distribution made by the* father lawful only in 
the instance of his own acquired wealth.” Commentary of 
Sricrishn~ on the above texts :—“ Although the father be in 
truth lord of all the wealth inherited from ancestors, still the 
right here meant is not merely ownership, but competency 
for disposing of the wealth at pleasure ; and the father has 
not such full dominion over property ancestral.” 6th. Ddya- 
bhaga :—“If the father recover paternal wealth seized by 
strangers, and not recovered by other sharers, nor by his own 
father, he shall not, unless willing, share it with his sons ; 
for in fact it was acquired by him.” In this passage, Menw 
and Vishnw declaring that “ he shall not, unless willing, share 
it, because it was acquired by himself,” seem thereby to int1- 
mate a partition amongst sons, even against the father’s will, 
in the case of hereditary wealth not acquired (that is, re- 
covered) by him. 7th. Ddyabhdga :—“ When the mother 
is past child-bearing,” regards wealth inherited from the pa- 
ternal grandfather. Since other children cannot be borne 
by her when her courses have ceased, partition among sons 
may then take place; still, however, by the choice of the 
father. But if the hereditary estate were divided while she 
continued to be capable of bearing children, those born sub- 
sequently would be deprived of subsistence ; neither would 
that be right; for a text expresses> ‘ They who are born, 
and they who are yet unbegotten, and they who are actually 
in the womb, all require the means of support; and dis- 
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sipation of their hereditary maintenance is ensured.” Sri- 
crishna has interpreted “ the dissipation of hereditary main- 
tenance” to signify the being deprived of a share in the ances- 
tral wealth. 8th. Dwaitanirnaya :—“ If there be offspring, 
the parents have no authority over the ancestral wealth ; and 
from the declaration of their having no authority, any un- 
authorized act committed by them is invalid.” 9th. Text of 
Vijnyaneshwara, cited in the Medhatitht :—“ Let the judge 
declare void a sale without ownership, and a gift or pledge 
unauthorized by the owner.’ The term “without owner- 
ship,” intends incompetency of disposal at pleasure. 10th. 
Text of Nareda :— That act which is done by an infant, or by 
any person not possessing authority, must be considered as 
not done. The learned in the law have so declared.” 

I have given the above opinion, together with the authori- 
ties cited in its support, at full length, from its being appa- 
rently the most satisfactory doctrine hitherto recorded on 
the subject. By declaring void any illegal alienation of the 
ancestral real property, it preserves the law from the impu- 
tation of being a dead letter, and protects the son from 
being deprived by the caprice of the father, of that in which 
the law has repeatedly and expressly declared them both to 
have equal ownership. The case of Ramkaunt is the latest 
reported decision by the Sudder Dewanny Adawlut connect- 
ed with the point in question. Various cases have been 
cited by the author of the “Considerations,’”* in which 
wills made by Hindus have been upheld by the Supreme 
Court, though at variance with the doctrine above laid down. 
The will of Rajah Nobkishen, who, although hz had a begot- 
ten and an adopted son, left an ancestral talook to the 
sons of his brother, is perhaps the most remarkable of the 
cases cited; but in this, as well as in most of the others, 
the ponit of law was never touched upon the parties hav- 


the chapter on Wills, page, 316 et passim, 
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ing Joined issue on questions of fact. Upon the whole, I 
conclude that the text of the Ddyabhdga, which is the 
groundwork of all the doubts and perplexity that have been 
raised on this question, can merely be held to confer a legal 
power of alienating property, where such power is not ex- 
pressly taken away by some other text. Thus,in Bengal, a 
man may make an unequal distribution among his sons of his 
personally acquired propérty, or of the ancestral moveable 
property ; because, though it has béen enjoined* to a father 
not to distinguish one son ata partitidn made in his life- 
time, nor on any account to exclude one from participation 
without sufficient cause, yet, as it has been declared in ano- 
ther place that the father is master of all moveable property, 
and of his own acquisitions,} the maxim that a fact cannot be 
altered by an hundred texts here applies to legalize a dis- 
regard of the injunction, there being texts declaratory of 
unlimited discretion, of equal authority with those which 
condemn the practice. In other parts of India, where the 
maxim in question does not obtain, the injunction applies in 
its full force, and any prohibited alienation would be consi- 
dered illegal.t The subject will be resumed in the chapter 
treating of Partition. 





* Catydyana, cited in Dig., vol. ii., page 540. 

t Ydajnyawalcya, ibid. page 159. 

t Elements of Hnidu Law, vol. i., page 123, and Appendix, chap. lst; 
hnd see Bombay Reports, pages 164, 372, and 880, vol. i, and pages 6 


and 471, vol, ii. 
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CHAPTER II. 
OF INHERITANCE. 


According to the Hindu law of inheritance, as it at present 
exists, all legitimate sons, living‘in a state of union with 
their father at the time 8f his death; succeed equally to his 
property, real and personal, ancestral and acquired. In former 
times the right of primogeniture prevailed to a certain ex- 
tent; but that, with other usages, has been abrogated in the 
present or Culi age.* The right of representation is also 
admitted, as far as the great-grandson ; and the grandson 
and great-grandson, the father of the one and the father and 
grandfather of the other being dead will take equal shares 
with their uncle and grand-uncle respectively. Indeed, the 
term putra or son has been held to signify, in its strict 
acceptation, a grandson and great-grandson. An adopted 


“See the case of Taliwur Singh versus Puhlwan Sinch, Sudder Dewanny 
Adawlut Reports. vol. ili, page 203, wherein a claim of primogeniture 
being preferred, it was determined that priority of birth does not entitle 
toa larger portion. There is another decision on record (vol. ii., p. 116) 
of a case in which there weresons by different wives, and on pariy 
claimed that the cstate should be distributed according to the number 
of wives, without reference to the number of sons borne by cach (a 
distribution technically termed putnibhaga), averring that such had been 
the koolachar, or immemorial usage of the family; but the Court 
determined that the distribution among them should be made, not with 
reference tothe mothers, but with reference to the number of sons: being 
of opinion, that although, in cases of inheritance, koolachar, or family 
usage, has the prescriptive force of law, yct, to establish koolachar, it is 
necessary that the usage have been ancient and invariable. See also the 
case of Bhyroochund Rai versus Russoomunee. voj.i., page 27, and the 
case of Sheo Buksh Sing versus the Heirs of Futteh Sing. vol. ii, 
page 265, See also Elem. Hin, Law, App., page 288. In the succession 
to principalities Jarge landed possessions, long established koolachar 
will have the effect of law, and convey the property to one son to the 
exclusion of the rest. It has been stated by Mr. Colebrooke, in a note 
tothe Digest (vol. ii, page 119), that the great possessions called zemin- 


darees in official language, are considered by modern Hinda lawyers as 
tributary principalities. 
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son is a substitute forason of the body, where none such 
exists and is entitled to the same rights and privileges. 

mong the sons of the Sudra tribe, an illegitimate son by a 
slave girl takes with his legitimate brothers a half share; 
and where there are no sons (including sons’ sons and grand- 
sons), but only the son of a daughter, he is considered as a 
coheir, and takes an equal share.* 

In default of sons, the grandsons inherit, in which case 
they take per stirpes, the sons, howéver numerous, of one son, 
taking no more than the sons, however few, of another son. 

In default of sons and grandsons, the pgreat-grandsons in- 
herit ;in which case they also take per stirpes, the sons, 
however numerous, of one grandson, taking no more than 
the sons, however few, of another grandson. They will take 
the shares to which their respective fathers would have been 
entitled, had they survived. 

In default of sons, grandsons, and great-grandsons in the 
male line, the inheritance descends lineally no farther, and 
the widow inherits, according to the Jaw as current in Ben- 
gal, whether her late husband was separated, or was living 
as a member of an undivided family; but, according to other 
schools, the widow succeeds to the inheritance in the former 
case only, an undivided brother being held to be the next 
heir. If there be more than one widow, their rights are 

*equal.t Much discussion has arisen respecting the nature 
of the tenure by which a widow holds property that had de- 
volved upon her by the death of her husband: and certainly 
the law, in this instance, as in many others, admits of great 
latitude of interpretation. It is well known, thab between 
the Bengal and the other schools, there isa difference of 
opinion as to the circumstances under which a widow has a 


* Mitace., chap., i, sec. xii, §§1 and 2 
See Elem. Hin. Law, App., page 59. 
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right to succeed to the property of her deceased husband. 
By the law as current in Bengal, as has been already observ- 
ed, she is entitled to succeed, whether the husband was liv- 
ing in a state of union with, or separation from, his brethren ; 
by that of other schools, only where the husband was separated 
from his brethren. So far, as to the right of succession, the 
law is clear and indisputable, but to what she succeeds is not 
so apparent. She has not an absoluté proprietary right neither 
can she, in strictness, be éalled even a tenant for life ; for the 
law provides her successors, and restricts her use of the pro- 
perty to very narrow limits. She cannot dispose of the 
smallest part, except for necessary purposes, and certain 
other objects particularly specified. It follows, then, that 
she can be considered in no other light than as a holder 
in trust for certain uses; so much so, that should she 
make waste, they who have the reversionary interest have 
clearly a right to restrain her from so doing. What con- 
stitutes waste, however, must be determined by the circum- 
stances of each individual case. The law has not defined 
the limits of her discretion with sufficient accuracy, and i6 
was probably never in the contemplation of the legislator 
that the widow should live apart from, and out of the per- 
sonal control of, her husband’s relations, or possess the ability 
to expend more than they might deemright and proper. 
In assigning a motive for the ordinance that a widow should 
succeed to her husband, and at the same time that she should 
be deprived of the advantages enjoyed by a tenant for life 
even, it seems most consistent with probability that it 
originated in a desire to secure, against all contingencies, a 
provision for the helpless widow, and thereby prevent her 
from having recourse to practices by which the fame and 
honour of the family might be tranished. By giving her a 
nominal property, she acquires consideration and respectabi- 
lity, and by making her the depositary of the wealth, she is 
guarded against the neglect or cruelty of her husband’s rela- 
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tions. At the same time, by limiting her power, a barrier is 
eraised against the effects of female improvidence and worldly 
inexperience. This opinion receives corroboration from the 
distinction which prevails in the Benares school, which may 
be said to be the fountain and source of all Hindu law. By 
the provisions of that code, where the brothers are united 
with the deceased husband, and where consequently it is fair 
to presume a spirit of friendship and cordiality, and there is 
no reason to anticipate that the widow, will be treated with 
neglect by the brothers, she is declared to have no right of 
‘succession. It is only where the family is divided, and 
where there might consequently be reason to apprehend a 
want of brotherly feeling, that the law deems it necessary to 
interpose, and protect her interests. And it may be here ob- 
served that, if a man die leaving more than one widow (three 
widows, for instance), the property, is considered as vesting 
in only one individual: thus, on the death of one or two of 
the widows, the survivor or survivors take the property, and 
no part vests in the other heirs of the husband until after the 
death of all the widows, 

According to the doctrine of the Smriti Chandricd, which 
is of great and paramount authority in the south of India, a 
widow, being the mother of daughters, takes her husband’s 

‘property, both moveable, and immoveable, where the family 
is divided ; but a childless widow takes only the moveable 
property. Where there are two widows, one the’ mother of 
daughters and the other childless, the former alone takes 
the immoveable estate, and the moveable property is equally 
divided between them. 

In default of the widow, the daughter inherits, but nei'her 
is her interest absolute. According to the doctrine of the 
Bengal school, the unmarried daughter is first entitled to the 
succession : if there be no maiden daughter, then the daugh- 
ter who has, and the daughter who is likely to have, male 
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issuc, are together entitled to the succession ;# and on failure 
of either of them, the other takes the heritage. Under np 
circumstances can the daughters, who are either barren, or 
widows destitute of male issue, or the mothers of daughters 
only, inherit the property. 

But there is a difference in the law, as it obtains in Benares, 
on this point, that school holding that a maiden is in the 
first instance entitled to the property ; failing her, that the 
succession devolves cn the married daughters who are indi- 
gent, to the exclusion of the wealthy daughters; that, in 
default of indigent daughters, the wealthy daughters are 
competent to inherit; but no prefefénce is given to a daugh- 
ter who has, or is likely to have, male issue, over a daughter 
who is barren, or a childless widow. 

According to the law of Mithila, an unmarried daughter 
is preferred to one who is married: failing her, married 
daughters are entitled to the inheritance; but there is no 
distinction made amon, the married daughters ; and one who 
ig married, and has, or is likely to have, issue, is not prefer- 
red to one who is widowed and barren; nor is there any dis- 
tinction made between indigence and wealth. 

It may here be mentioned that the above rule of succes- 
sion is applicable to Bengal in every possible case; but, 
elsewhere, only where the family is divided: for, according 
to the doctrine of the Benares and other schools, even the 
widow, to whom the daughter is postponed, can never in- 
herit, where the family is in a state of union; nor can the 
mother, daughter, daughter’s son, or grandmother. The 
father’s heirs in such case exclude them. But though the 





* A distinction is made by;Sricrishna in his commentary on the Dédya. 
bhdga in respect of unmarried daughters. He is of opinion that th 
daughter who is not betrothed is first entitled to the.inheritance, anc 
in her default the daughter who is betrothed ; but this doctrine is no 
concurred in by any other authority, and the author of the Dayaruhasye 
expressly impugns it as untenable, 
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" schools differ on these points, they concur in opinion as to 
the manner in which such property devolves on the daugh- 
ter’s death, in defaulb of issue male. According to the law as 
received in Benares and elsewhere, it does not go, as her 
stridhwun, to her husband or other heir; and, according to 
the law of Bengal also, it reverts to her father’s heir.* In 
the case of Rajchunder Das versus Dhunmuncee, it was 
determined that, according to the Hindu law as current in 
Bengal, on the death of a widow who had claimed her hus- 
band’s property, her daughter will inherit, to the exclusioa of 
her husband’s brother, if the daughter have or is likely to 
have male issue: and on her death without issue, her father’s 
brother will inherit, to the exclusion of her husband.+ But 
a@ curious case arose at Bombay,t involving the daughter’s 
right, which deserves notice in this place. Of two widows, 
one had two sons, and the other a daughter. On the death 
of the latter widow, it became a question who was to succeed 
to her property, whether her daughter or the rival widow’s 
sons, Various authorities were consulted, and they inclined 
to the opinion that the daughter was not entitled to succecd 
as heir, inasmuch as property which had devolved ona 
widow, reverts at her death to her husband’s heirs, among 
whom the daughter would huve ranked, in default only of 
her own brothers. 

According to the law of Bengal and Benares, the daugh- 
ter’s sons inherit, in default of the qualified daughters ; but 
the right of daughter’s sons is not recognized by the Mithila 
school Ifthere be sons of more than one daughter, they 


*Tt has been fsserted by the author of the Elements of Hindu Law, 
page 161, that property, devolved on a daughter by inheritance, is classed 
by the southern authorities as stridhun, and descends accordingly. The 
authority cited for this doctrine is to be found in that part of the 


Mitwankuun treating of woman’s peculiar property, and consequently 
‘Applies to the descent of that alone. I have not been able to mect with 
any other. 


+ Sudder Dewanny Adawlut Reports, vol, ili,, page 362, 
Elem, Hindu Law, Appendix, p. 392, 
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Of daughters take per capita, and not as the son’s sons do per stirpes.* If 


RODS, 


one of several daughters, who had, as maidens, succeeded to 
their father’s property, die leaving sons and sisters or sisters’ 
sons, then, according to the law of Bengal, the sons alone 
take the share to which their mother was entitled, to the 
exclusion of the sisters and sisters’ sons ;t and, if one of 
several daughters, who had, as married women, succeeded 
their father, die leaving sons, sisters, or sisters’ sons, accord- 
ing to the same law, the sisters exclude the sons; and if 
there be no sister, thé property will be equally shared by her 
sons and her sisters’ sons. This distinction does not seem to 
prevail anywhere but in Bengal. The author of the Con- 
siderations on Hindu Law has stated the following case :—“If 
there be three sisters who succeed jointly to their father’s 
estate, A, B, and C, and supposing A to die childless, and B 
and C to survive her. Supposing also B to have one son, and 
C to have three sons, and supposing C to have died before 
A, and B to have survived her; it is agreed that, upon the 
death of A, her estate will go to B ; but whether on the death 
of B, it shall go to her only son, or be divided between him 
and the three sons of C, is verata questio.” In this case, I 
apprehend, that if the property had devolved on the daughters 
at the time they were maidens, then on C’s death her pro- 





* The same author states (page 160) that ‘‘where such sons are numer: 
ous, when they do take, they take per stirpes, and not per capita.” But 
the reverse of this is proved by the authority cited in its favour, Dig, 
vol. iii., page 501. Jagannatha there lays down the following rule : 
‘‘Again, if daughters’ sons be numerous, a distribution must be made. In 
that case, if there be two sons of one daughter, and three of another, five 
equal shares must be allotted : they shall not first divide the estate in 
two parts and afterwards allot one share to each son,” This principle was 
maintained also in the case of Ramdhun Sein and othurs v. Kishenkaunt 
Sein and others, it being therein determined that grandsons by different 
mothers claiming their maternal grandfather’s property take per capita, 
and not per stirpes. Sudder Dewanny Adawlut Reports, vol. iii, p. 100. 

+ Conformably to this doctrine, a case which originated in the zillah 
court of Rungpore was decided by the Sudder Dewanny Adawlut on the 19th 
of April 1820, in which it was determined (see Reports, vol. ii., p. 26) that 
property inherited by a daughter goes at her death to her son or grandson, 
to the exclusion of her sister and sister’s son. 
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perty would go to her three sons, and not to her sisters ; but 
if they were married at the time, it would go to her sisters ; 
‘and on the death of A, to B ; and on the death of B, her son 
and the sons of C would take per capita, and this upon the 
general principle that property which had devolved ona 
daughter is taken at her death by the heirs of her father, and 
not by the heirs of the daughter, and the father’s heirs in this 
case are his daughter’ sorts, who are entitled to equal shares.* 
Under no circumstances can a daughter’s son’s son or other 
descendant, or her daughter or husband, inherit immediately 
from her the property which devolved on her at her father’s 
death: such property, according to the tenets of all the 
schools, will devolve on her father’s next heir, and will not go, 
as her stridhwn, to her own heir. 

In default of daughter’s sons, the father inherits, accord- 
ing to the law as current in Betgal; but according to 
other schools,f the mother succeeds to the exclusion of the 
father. 

In default of the father, the mother inherits. Her inter- 
est, however, is not absolute, andis of a nature similar to 
that of the widow. In a case of property which had 
devolved on a mother by the deccase of her son, the law- 
officers of the Sudder Dewanny Adawlut held that the rules 
concerning property devolving ona widow, equally affect 
property devolving on a mother} On her death, the pro- 
perty devolves on the heirs of her son, and nob on her 
heirs. 

In default of father and mother, brothers inherit: first, 
the uterine associated brethren ; next, the unassociated bre- 


* Jim. Vah, in the Ddéyabhaga, chap. xi, sec. 1, §§ 65, il.—See Case 
5, Chap. Rights of Daughters, &c., vol. ii. 

+ The different opinions on this point have been more fully stated in 
the note to Case 14, Rights of Daughters, &c., vol. ii. 

t Case of Musst, Bijia Dibia v, Unnapoorna Dibid, 8. D, A. Reports, 
vol, i, p, 164, 
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thren of the whole blood ; thirdly, the associated brethren of 
the half blood; and, fourthly, the unassociated brethren of 
the half blood. ‘The above order supposes that the deceased ° 
had only uterine or only half brothers, and that they were 
either all united or all separated. But, if a man die, leaving 
an uterine brother separated, and an half brother associated 
or re-united, these two will inherit the property in equal 
shares. Sisters are not enumerated in the order of heirs. 
In‘a case recently decided in the Sudder Dewanny Adaw- 
lut, @ question arosé to the relative rights of a brother and 
a brother’s son to succeed, on the death of a widow, to pro- 
perty which had devolved on her at the death of her husband, 
they being the next heirs. The Pundits at first declared that 
a brother’s son (his father being dead) was entitled to inhe- 
rit together with the brother. But this opinion was subse- 
quently proved and admitted to be erroneous. In the suc- 
cession to the estate ofa grandfather, the right of representa- 
tion unquestionably exists; that is to say, the son of a de- 
ceased son inherits together with his uncle: not so in the 
case of property left by a brother, the brother's son being 
enumerated in the order of heirs to a childless person's estate 
after the brother, and entitled to succeed only default of 
the latter. In the case in question, the deceased left two 
brothers and a widow, and the widow succeeding, one of the 
brothers died during the time she held possession. The son 
of the brother who so died claimed, on the death of the 
widow, to inherit together with his uncle, and the fallacy of 
the opinion which maintained the justice of his claim con- 
sisted in supposing that, on the death of the first brother, the 
right of inheritance of his other two surviving brothers im- 
mediately accrued, and that the dormant right of the brother 
who died secondly was transmitted to his son. But, in 
point of fact, while tlte widow survived, neither brother had 
even an inchoate right to inherit the property, and conse- 
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quently the brother who died during her lifetime could not 
, have transmitted to his son a right which never appertained 
to himself.« 
In default of brothers, their sons inherit in the same order; Of the 
; ; ; : : toe brother’s son. 
but, in regard to their succession, there is this peculiarity, 
that if a brother’s sons, whose father died previously to the 
devolution of the property, claim by right of representation, 
they take per stirpes with bheir uncle, being in that case 
grandsons inheriting with a son ; ‘but when the succession 
devolves on the brother’s sons alone as nephews, they take 
per capita, as daughters’ sons do. Inthe Subodhini it is 
stated that the succession cannot, under any circumstances, 
take place per capita, but this opinion is overruled. He 
maintains, also, that daughters of brothers inherit. In this 
opinion he is joined by Nanda Pandita, but the doctrine is 
elsewhere universally rejected. 

In default of brothers’ sons, their grandsons inherit in the And grand- 
same order, and in the same manner,{ according to the law “"" . 
as current in Bengal; but the law of Benares, Mithild, and _pistinction, 
other provinces, does not enumerate the brother’s grandson 
in the order of heirs, and aysigns to the paternal grand- 
mother the place next to the brother’s son. 

Thus far, with the exceptions above noticed, the several 
schools concur as to the order of inheritance ; but they differ 
more considerably with respect to the remoter heirs, as will 
be noticed hereafter. ’ 

In default of brothers’ grandsons, sisters’ sons inherit, ac- Of sisters’ 
cording to the law of Bengal; but according to other schools, sons. 





*Case of Rooderchunder Chowdhry v. Sumbhoo Chunder Chowdhry, - 
Sudder Dewanny Adawlut Reports, vol. iif., page 106. The same doc- 
trine was maintained in the case of Musst. Jymanee Dibia versus Ram- 
joy Chowdhry, ibid, 289. 

+ See note to Mitacshard, page 348. 

+It may be here observed, however, that no re-union after separation 
can take place with a grandson’s brother. Re-union can take place only 
with the three following relations : the father, the brother, and the pater- 
nal uncle, Vrihaspati, cited in the Ddyabhdga, chap. xi., sec. 1, § § 80. 
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the paternal grandmother, as above stated, is ranked next to 
the brother’s gon, and the sister’s son also is excluded from, 
the enumerated heirs. This point of law was established in 
a case decided by the Sudder Dewanny Adawlut,’in which 
the suit being for the landed estate of a deceased Hindu 
situated in Bengal, by the son of his sister against the son 
of his paternal uncle, it was ruled that, according to the law 
of Bengal, the plaintiff would be heir, but according to the 
law of Mithila the defendant. 

There is a difference of opinion among different writers of 
the Bengal school as tothe whole and half blood; some 
maintaining that an vterine sister’s son excludes the son of 
a sister of the half blood; but, according to the most ap- 
proved authorities, there should be no distinction. A sis- 
ter’s daughter is nowhere enumerated in the order of heirs.t 

In default of sisters’ sons, the inheritance is thus conti- 
nued, agreeably to the doctrine of the Bengal school, as laid 
down in the Ddayacramasangraha: Brother’s daughter's 
son—Paternal grandfather—Paternal grandmother—Pater- 
nal uncle, his son and grandson—Paternal grandfather’s 
daughter's son—Paternal uncle’s daughter’s son—Paternal 
great-grandfather—Patcrnal preat-grandmother—Paternal 
grandfather's brother, his son and grandson—Paternal great- 
grandfather's daughter’s son, and his brother's daughter's 
son. On failure of all these, the inheritance goes in the ma- 
ternal line to the maternal grandfather ;t the maternal uncle ; 


his son and grandson, and daughter’s son; the maternal 





* Case of Rajchunder Narain v. Goculchunder Goh, g, D, A. Reports, 
vol. i, page 43. See also Case 6, page 125, vol. ii. 

t Nanda Panditu and Balambhatta maintain that the daughters also of 
sisters have a right of inheritance, but their opinion is universally rejected 
on this point. See note to Mitacshira, page 348. See also acase reported in 
Appendix, Elem. Hindu Law, page 249, 

{ It has been remarked by Jagannatha (page 530, vol. iii.) “that the son 
of a son’s and of a grandson‘s daughter, and the son of a brother’s and of a 
nephew’s daughter, and so forth, claim succession in the order of proximity, 
before the maternal grandfather ;” but this opinion doos not seem to be 
supported by any authority. 
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great-rrandfather, his son, grandson, great-grandson, and 
edaughter’s son ; and to the maternal great-great-grandfather, 
his son, grandson, great-grandson, and daughter’s son. In 
default of all these, the property goes to the remote kindred 
in the descending and ascending line, as far as the fourteenth 
in degree ; then to the spiritual preceptor; the pupil ; the 
fellow-student ; those bearing the same family name ; those 
descended from the same patriarch,; Brahmins learned in the 
Vedas; aud, lastly, to the king, to whem, however, the pro- 
perty of a Brahmin can never escheat, but must be distribut- 
ed among other Brahmins. 

The above order of succession, however, is by no means 
universally adhered to, even among the writers of the Bengal 
school. After thesister’s son, Sricrishna Tarcdlancara, 
in hiscommentary on the Ddyabhdga, places the paternal 
uncle of the whole blood; the paternal uncle of the half 
blood; the son of the paternal uncle of the whole blood; 
the son of the paternal uncle of the half blood; their 
grandsons successively; the paternal grandfather’s daughter’s 
son; the paternal grandfather; the paternal grandmother , 
the paternal grandfather’s uterine brother ; his half brother ; 
their sons and grandsons successively; the paternal great- 
grandfather’s dauhter’s son; the Sapindas; the maternal 
uncle and the rest, who present oblations which the deceased 
was bound to offer ; the mother’s sister’s son; the maternal 
uncle’s sons and grandsons ; the grandson of the sons’s son, 
and other descendants for three generations in succession ; 
the offspring of the paternal grandfather’s grandfather, and 
other ancestors for three generations; the Samanodacas ; 
and, lastly, the spiritual teacher, &c., &c. 


* See a Bombay case cited in Elem. Hindu tLaw, appendix, page 257, 
in which it was determined that a fellow-hermit is heir to an anchoret ; 
his pupil to an ascetic ; and his preceptor to a professed student of theo. 
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The series of heirs is thus stated by the compilers of the 
Vivddarnavasctu and Vivddabhangdrnava.* After the 
sister’s son, the grandfather, next the grandmother; and 
afterwards the enumeration proceeds as follows: Uncle— 
Uncle’s son, grandson, and great-grandson—Grandfather’s 
daughter’s son—Great--grandfather-—Great--gran dmother— 
Their son, grandson, great-grand§on, and daughter’s son— 
Maternal grandfather—Maternal uncle, his son and grand- 
son-—The deceased’s grandson’s grandson (in the male line), 
his great-grandson, and his great-great-grandson. Then the 
ascending line succced, namely, the paternal great-grand- 
father’s fathcr, his son, grandson, and great-grandson. 

The above cited four authorities arc of the greatest weight 
in the province of Bengal; and where they differ, reliance 
may with safety be placed on the Daéyacramasangraha of 
Sricrishna.t It will be observed, however, that all these au- 
thorities concur in the! order of enumeration as far as the 
sister’s son, which perhaps is all that will be requisite for 
practical purposes; and it would be but a waste of time to 
enter into any disquisition as to the differences of opinion 
entertained by writers of inferior importance. 

Accordiag to the law as current in Benares, in default of 
the son, and son’s son and grandson, the widow (supposing the 
husband’s estate to have been distinct and separate) succeeds 
to the property under the limited tenure above specified. 





* Among modern digests, the most remarkable are the Vivadarnavasetu, 
compiled by order of Mr. Hastings; Vevadasararnava, complied at the 
request of Sir William Jones ; and the Vivadabhangarnava, by Jagan- 
natha—Colebrooke’s Preface toDigest, page 23, 

J Jagannatha so far differs from the series here given, that he assigns 
a place next to the maternal uncle’s grandson to the maternal great- 
grandfather and the maternal great-great-grandfather and their descend- 
ants. He also is of opinion that of the male descendants of the paternal 
grandfather and great-grandfather, those related by the whole blood 
should exclude those of the half blood. 

¢ See the opinion of Mr. Colebrook, cited in Elem, Hindu Law 
Appendix, 261, 
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But if her husband’s estate was joint, and held in coparcenary,. 
she is only entitled to maintenance. 

In default of the widow, the maiden daughter inherits. In 
her default, the married indigent daughter. In her default, 
the married wealthy daughter. Then the daughter’s son, but 
the Vivadachandra, the Vivddaratnacara, and Vivtidachin- 
tudmadni, autherities which are current in Mithila, do not enu- 
merate the daughter’s son among fhe scries of heirs.* The 
mother ranks next in the order of succession,} and after her 
the father. In default of him, brothers of the whole blood 
succeed ; and in their default, those of the half blood.? 

In their default, their sons inherit successively ;§ then the 
paternal grandmother ;|| next the paternal grandfather > the 
paternal uncle of the whole blood: of the half blood ; their 
sons successively; the paternal great-grandmother ;f the 





* According to the commentary of Balambhatta, the daughter's 
daughter inherits, in default of the daughter's son; but this is not the 
reccived opinion; and in a case decided by the Court of Sudder Dawanny 
Adawlut according to the law of Bengal (Sudder Dewanny Adawtut 
Reports, vol. ii, p. 290), it was determined, where two or four daughters 
dicd during the lifetime of their mother, and one of them left a daughter, 
which daughter sued her aunts for a fourth of the property in right of 
her mother, that there was no legal foundation for the claim. 

The same commentator says, the father should inherit first, and then 
the mother. Nanda Pundita, the author of a commentary on the Afiére- 
shara,concurs in the opinion of #Aalambhatta. Aparaca, another 
commentator, Camalacara, the author of the Vivadatandava, the 
2uthors of the Smritichandrica Madann Ruina, Vyavaharamayu’cha, 
Vivadachandrica, Rutnacara, and other authorities current in Benares, 
give the father the preference over the mother, and Jimutavahana, 
Raghunandana, and all other Bengal authoritics adopt thw doctrine ; 
but all the other Benares authorities follow the text of Mutaschara, 
which assigus the preference to the mother, while Sricara maintains that 
the father and mother inherit together. 

Balambhatta is of a opinion that brothers and sistcrs should inherit 
together ; but this doctrine is not received. 

§ And, according to Balambhaita, brothers’ Gaughters and brothers’ 
sons inherit together; but neither is this opinion followed: — 

Sricara Achariya maintains that the brothers’ grandsons have 4 

itle to the succession in default of the brothers’ sons ; and this opinion 
is also held by the author of the Vivadachandrica, but by no other 
authority ; and there is the same difference of opifiion. as to the relative 
priority of the grandmother, as has been noticed in the case of the father 


and mother. 
The same difference of opinion exisis in this case also. 


An 
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together, In default of these, the Sapindas the Samano- 
dacas, and the Bundhoos inherit successively, according to 
their degree of proximity. 

It may be stated, as a.general principle of the law as ap- 
plicable to all the school, that he with whom rests the right 
of performing obsequis is entitled to preference.in the order 
of succession ; but there are exceptign to this rule ; for in- 
stance, in the case of a widow dying and leaving a brother 
and daughter her surviving, the daughter takes to,the exclu- 
sion of the brother, although the exequial ceremonies must 
be performed by the latter.* The passages of Hindu law 
which intimate that the succession to the.estate and the right 
of pezforming obsequies go together do not imply that the 
mere act of celebrating the funeral rites gives a title to the 
succession, but that the successor is bound to the due per- 
formance of the last rites for the person whose wealth has 
devoled on him.t 


* Tilem. Hin. Law, App., pages 245 and 251. 
} Note to 8. D, A. Reports, vol. i., p. 22 


CHAPTER III 


OF STRIDHUN, OR WOMAN’S SEPARATE PROPERTY. 


This description of property is not governed by the ordi- 
nary rales of inheritance. It is peculiar and distinct, and 
the succession to it varies according to circumstances. It 
varies according to the condition of the woman, and the 
means by which she became possessed of the property.* 
In the Mitdécshard, whatever a woman may have acquired, 
whether by inheritance, purchase, partition, seizure, or fifiding 
is denominated woman’s property, butit does not constitute her 
weculium. Authors differ in their enumeration of the various 
sorts of stridhun, some confining the number to eight, others 
to six, others to five, and others to three; but as the difference 
consists in @ more or less comprehensive classification, it does 
not require any particular notice." The most comprehensive 
definition of a married woman’s peculiwni is given in the fol- 
lowing text of Menu :—* What was given before the nuptial’ Definition o 
fire, what was given at the bridal procession, what was given sar i 
in token of love, and what was received from a mother, a “enw. 
brother, or a father, are considered as the sixfold separate 





* According to the Hindu law, there are several sorts of this species 
of property, some of which are as follows: Adhyagnica, or what was 
given before the nuptial fire; Adhyabahana, or what was given at the 
bridal procession; Preetidutta, or what was given in token of affection ; 
Matripitri and Bhratridutta, or what was received from a mother, father, 
and brother ; Adhividhanica, or a gift on a second marriage, i. e., wealth 
piven by a man for the sake of satisfying his first wife, when desirous 
of espousing a second; Paranayayung, or Paraphernalia, Anwadhayica, 
or gift subsequent; Sowdayica, or gift from affectionate kindred; Sulca, 
or perquisite; Yautuca, or what was received at marriage; Padabun- 
danica, or what was given to the wife in return-of her humble salutation. 
Some lawyers class the Prestidutta and the Padabundanica as one species 
of woman's property, under the avpellation of Lavanyarjita, or was 
gained by loveliness. 
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property of a married woman,”* And it may be here observe 
that stridhun which has once devolved according to the la 
of succession which governs the descent of this peculiar spe 
cies of property ceases to be ranked as such, and is eve 
afterwards governed by the ordinary rules of inheritance : fi 
instance, property given to a woman on her marriage is st7" 
dhun, and passes to her daughter at her death ; but at tk 
daughter’s death it passes to the heir of the daughter lik 
other property; and the brother of her mother would be he’ 
in preference to her own daughter, such daughter being 
widow without issue. 

To such property left by an unmarried woman, the hei 
are‘ner brother, her father, and her mother successively ; an 
failing these, her paternal kinsmen in due order. 


To such property left by a married woman given to her a 
the time of her nuptials, the heirs are her daughters; th 
maiden, as in the ordinary law of inheritance, ranking first 
and then the married daughter likely to have male issue.f Th 
barren and the widowed daughters, failing the two first, suc 
ceed as coheirs. In default of daughters, the son succeeds; the 
the daughter's son,} the son’s son, the great-grandson in th 
male line, the son of acontemporary wife, her grandson and he 
great-grandson in the male line. In default of all thes 
descendants, supposing the marriage to have been celebrate: 
according to any of the five first forms,§ the husband suc 
ceeds, and the brother, the mother, the father. But if cele 





* § 305. 

+ [t may here he mentioned that at the death of a maiden or betrothe 
daughter on whom the inheritance had devolved, and who prove barre! 
or on the death of a widow who had not given birth to a son, the succe: 
sion of the property which they had so inherited will devolve next on th 
sisters having, and likely to have male issue; and in tkeir default, on th 
barren and widewed daughters, 

t According to Jimutavahana, the right of the daughter's son is postpone 
to that of the son of the contemporary wife; but his opinion in thi 
respect is refated by Sricrishna and other eminent authorities. 

§ For an enumeration of these forms, see the chapter on Marriage, 
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“brated according to any of the three last forms,* the brother 
is preferred to the husband, and both are postponed to the 
mother and father. In default of these, the heirs are succes- 
sively as follows:—Husband’s younger brother, his younger 
brother’s son, his elder brother’s son, the sister’s son, hus- 
band’s sister’s son, the brother's son; the son-in+law, the 
father-in-law, the elder brother-in-law, the Sapindas, the 
Saculyas, the Samanadocas: 

To such property left by a married woman given to her by rat es aN 
her father, but not at the time of her nuptials, the heirs are, father. 
successively, a maiden daughter, a son, a daughter who has 
or is likely to have male issue, daughter’s son, son’’ sot, 
son’s grandson, the great-grandson in the male line, tha son 
of a contemporary wife, her grandson, her great-grandson in 
the male line. In default of all these, the barren and the 
widowed daughters succeed as coheirs, and then the succes- 
sion goes as in the five first forms of marriage. 

To such property left by a married woman not given to And if not 
her by her father, and not given to her at the time of her eee tatah 
nuptials, the heirs are in the same order as above, with the 
exception that the son and unmarried daughter inherit to- 
gether,j and; not successively, atid that the son’s son is pre- 
ferred to the daughter’s son.f 

It may here be observed that the Hindu law recognizes Power of a 
the absolute dominion of a married woman over her separate 
and peculiar property, except land given to Her by her 
husband, of which she is at liberty to make any disposition 


* The justice gf the order of succession doés not at first sight scem 
obvious, at least as regards the Aswra marriage. whére money is advanced 
by the family of the bridegroom, and to which, therefore, it would appear 
equitable that it should revert on the death of the bride. 

+ But Reghunandana holds that in the case of a married woman 
dying without isswe, the husband alone has 4 right to the property of his’ 
wife, bestowed on her by him after marridge ; but that the brother hag 
in such case the prior right to any property whith may have been given 
to her by her father and mother. 
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at pleasure. He has nevertheless power to use the woman's 
peculium, and consume it in case of distress; and she i 
subject to his control, even in regard to her separate and 
peculiar property.* 





* The order above given is chiefly taken from Colebrooke’s translation 
of the Dayabhaga, page 100. I do not find that the law in this par 
ticular varics materially in the different schools, except that (as in the 
case of succession to ordinary property) distinction is made by the law 
of Benares and other schools between wealthy and indigent daughters. 
There are also many other nice distinctions and discrepancies of opinion, 
of which the following ere specimens, and which itis unimportant to 
notice at greater length in this place. According to Jimutahvahana and 
the mass of Bengal authorities, the property of a deceased woman not re- 
ceivea at her nuptials, and not given to her by her father, goes to her son 
and to her unmarried daughters in equal portions, whether the latter have 
becn betrothed or otherwise. Jagannatha is of opinion that the succession 
of a daughter whohas been betrothed is barred by the claim of one who 
has not been affianced, and that both cannot have an equal right to inherit 
with a brother. Reghunandana denies that there is any text justifying 
the succession of a betrothed daughter. The authors of the Vyava- 
haramayucha and Veeramitrodaya distinctly state that, in default of a 
maiden daughter a married one, whose husband is living, takes the inherit- 
tance with her brother. According to the Mitacshara and other ancient 
authorities current in Benares, the brothers and sisters connot, under any 
circumstances, inherit together; while Madhavacharjya states that sons 
and daughtees inherit their mother’s peculium together, only where it 
was derived from the family of the husband; and Vachespsti Bhutta- 
charjya, on the other hand, contends that they inherit simultaneously in 
every instance, excepting that of property received at nuptials, and given 
by parents. The conflicting doctrines in matters such as the above of 
minor moment, might be multiplied almost ag infinitum, 


CHAPTER IV. 
OF PARTITION. 


Having treated of the subject of property acquired by suc- 
cession, it remains to treat of that which is acquired by par- 
tition while the ancestor survives, and by partition among the 
heirs, after succession. 

The father’s consent is requisite to partition, and, while he 
lives, the sons have not, according to the law of Bengal, the 
power to exact it, excepting under such circumstances as 
would altogether divest him of his proprietary right, such as 
his degradation, or his adoption of a religious life. Jagan- 
natha has, indeed, express2d an opinion, that sons, oppressed 
by a step-mother or the like, may apply to the king, and 
obtain a partition from their father of the patrimony inhe- 
riter from the grandfather, though not a partition of wealth 
acquired by the father himself. To the father’s right of 
making a partition there is but one condition annexed, 
namely, that the mother be past child-bearing, and this con- 
dition applies to ancestral immoveable property alone: as 
to his self-acquired estate, whether it consists of moveable 
or immoveable property, and the ancestral property of what- 
ever description which may have been usurped by a stranger, 
but recovered by the father, his own consent is the only 
requisite to partition. But the law as current in Benares 
and other schools differs widely from that of Bengal in 
respect to partition of the ancestral estate, which, according 
to the former, may be enforced at the pleasure of the sons 
if the mother .be incapable of bearing more issue, even 
theugh the father retain his worldly affections, and though 
he be averse to partition.* ; 

* Mitac., ch. i, sec, 2. § 7, 
ba 
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According to the law of Bengal, the father may make an 
unequal distribution of property acquired by himself exclu- 
sively, as well as of moveable ancestral property, and of pro- 
perty of whatever description, recovered by himself, retaining 
in his own hands as much as he may think fit; and should 
the distribution he makes be unequal, or should he without 
just cause exclude any one of his sons, the act is valid, 
though sinful; not so with respect to the ancestral immove- 
able estate and property, to the acquisition of which his sons 
may have contributed ; of such property the sons are entitled 
to equal shares ; but the father may retain a double share of 
it, as well as of acquisitions made by his sons. 

The law of Benares, on the other hand, prohibits any un- 
equal distribution by the father of ancestral property of 
whatever description, as well as of immoveable property ac- 
quired by himself. At a distribution of his own personal 
acquisitions even, he cannot, according to the same law, 
reserve more than two shares for bimself ; and as the maxim 
of factum valet does not apply in that school, any unequal 
distribution of real property must be considered as not only 
sinful, but illegal.e 

This subject has been treated of at great length by the 
author of the Considerations on Hindu Law, in the chapter 
on gifts and unequal distribution ; and though he confesses 
it to be one of a most perplexing nature, from the variety o! 
opposite. detisions to which it has given rise, yeb he inclines 
to the opinion that a gift of even the entire ancestral 
immoveable property to one son, to the exclusion of the rest 
is sinful, nevertheless valid, if made. It must be recol. 
lected that he was treating of the law as current in Bengal 





*Though tke father is not precluded from disposing of movcables a 
his discretion, a gift of sugh property to one son should not be deemed in 
valid (Colebrooke, cited in Elem. Hin. Law. App., p. 5)* and as to th 
father’s incompcetency to dispose of immoveable property. though acquire 
by himself, see ibid, p. 7- 
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“only, and not elsewhere. My reasons for arriving at an 
opposite opinion are: first, because the doctrine for which I 
contend has been established by the latest decision, founded 
ona more minute and deliberate investigation of the law of 
the case than had ever before been made; and, secondly, be- 
cause the only authority for the reverse of this doctrine con- 
sists in the following pasgages from the Ddyabhdga :—“ The 
texts of Vydsa exhibiting a prohibition are intended to show 
a moral offence ; they are not meant to invalidate the ‘sale or 
other transfer. Therefore, since it is denied that a gift or 
sale should be made, the precept is infringed by making one ; 
but the gift to transfer is not null, for a fact cannot be alter- 
ed by a hundred texts.” Now, if these passages are jo be 
taken in a general sense ; if they are to be held to have the 
effect of legalizing, or at least rendering valid, all acts com- 
mitted in direct opposition to the Jaw, they must have the 
effect of superseding all law; and it would be better at once 
to pronounce those texts alone to be the guide for our judi- 
cial decisions, The example adduced by the commentator 
to illustrate these texts clearly shows the spirit in which this 
unmeaning, though mischievous, dogina was delivered ; he 
declares that a fact cannot be altercd by a hundred texts. in 
the same manner as the muider of a Brahmin, though in 
the highest degree criminal and unlawful, having been per- 
pertrated, there is no remedy, or, in other words, that the de- 
funct Brahmin cannot be brought to life again. The illus- 
tration might be opposite, if there were no such thing as 
retribution, andif the law did not exact all possible amends 
for the infury inflicted. Bub what renders this conclusion 
less disputable is, that the texts of Vydea in question occur 
in the chapter of the Ddyabhdga which treats of self-ac- 
quisitions, and has no reference to atncestral property, If 
any additional proof be wanting of the father’s incompetency 
tv dispose of ancestral real property by an unequal parti- 

or to do any other act with respect to it which might 


Argument 
against  un- 
equal parti- 
tion in cer 
tain cases. 


38 


cited, 


OF PARTITION. 


be prejudicial to the interests of his son, I would merely 
refer to the provision contained in chap. ill, sect. 7, § 10, 
of the translation of the extract from the Mitdcschard rela- 
tive to judicial proceedings. The rule is in the following 
terms: “The ownership of father and son is the. same in 
land which was acquired by his father,” &c. From this text 
it appears that “in the case of Jand acquired by the grand- 
father, the ownership of father and son is equal; and there- 
fore, if the father make away with the immoveable property 
so acquired by the grandfather, and if the son has recourse 
to a court of justice, a judicial proceeding will be entertain- 
ed between the father and son.” The passage occurs in a 
dissertation as to who are fit parties in judicial proceedings ; 
and although the indecorum of a contest wherein the father 
and son are litigant parties has been expressly recognized, 
yet, at the same time, the rights of the son are declared to 
be of so inviolable a nature, that an action by him for the 
maintenance of them will lie against his father, and that it 
is better there should be # breach of moral decorum than a 
violation of legal right. 

The question as to the extent to which an unequal distri- 
bution made by a father in the province of Bengal should be 
upheld has been amply discussed also in the report of a cast 
decided by the Court of Sudder Dewanny Adawlut in th: 
year 1816,* wherein it was determined that an unequal dis 
tribution of ancestral immoveable property is illegal an 
invalid, and that the unequal distribution of property ac 
quired by the father, and of moveable ancestral property, i 
legal and valid, unless when made under the influence of 


- motive which is held in law to deprive a person of the powe 


to make a distribution. It was declared, in a note to tha 
case, that the validivy of an unequal distribution of ancestr: 


— 





* For the whole of the argument, see Sudder Dewanny Adawlut F 
ports, vol, it., page 214, 
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‘immoveable property, such as is expressly forbidden by the 
received authorities on Hindu law, cannot be maintaioed on 
any construction of that law, by Jimutavdhanu or others. 
Jaganndtha, in his Digest, maintains an opinion opposite to 
this, and lays 1p down that, if a father, infringing the law, 
absolutely give away the whole or part of the immioveable 
ancestral property, such gift is valid, provided he be not 
under the influence of anger or other disqualifying motive : 
and admitting this doctrine to be correat, it must be infer- 
red, @ fortiori, that he is authorized to make an unequal 
distribution ofsuch property ; but the reverse of this doe- 
trine has been established by the mass of authorities cited 
in the case above alluded to. : 

In the event of a son being born after partition made by 
the father, he will be sole heir tothe property rctained by 
the father ; and if none have been retained, the other sons 
are bound to contribute to a share out of their portions. 
According to Jimutavahana, Raghwnandana, Sricrishna, 
and other Bengal authors, when partition is made by a father, 
a share equal to that of a son must be given to the childiess 
wife, not to her who has male issue. But the doctrine laid 
down by Harinatha is, that if the father reserve to or 
more shares, no share need be assigned to the wives because 

*their maintenance may be supplied out of the portion 
reserved. It is also laid down in the Vivadarnavasetu that 
an equal share to a wife is ordained ina case “where the 
father gives equal shares to his son; but that, where he gives 
unequal portions, and reserves a larger share for himself, he 
is bound to allot to each of his wives, from the property re- 
served by himself, as much as may amount to the average 
share of a son. These shares to wives are alloted only in 
case of no property having been given’tothem. According 
to some authorities, if she had received property elsewhere 
a moiety of ason’s share should be allotted to her; but 
according to other authorities, the difference should be made 
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up to them between what they have received and a son’s 
share. The doctrine maintained by Jaganndtha is, that if the 
wife has received, from any quarter, wealth which would 
have devolved ultimately on her husband, such wealth should 
be included in the calculation of her allotment; but ifshe 
received the property from her own father or other relative, 
or from the maternal uncle or other collateral kinsman of her 
husband, it should not be included, ‘her husband not having 
any interest therein. 

The law as current in Benaras, Mithila and elsewhere, 
differs from the Bengal school on this subject, and is not 
in itself uniform or consistent. Vijnyaneswura ordains: 
“When the father, by his own choice, makes all his sons 
partakers of equal portions, his wives, to whom peculiar 
property had not been given by their husband or fother-in- 
law, must be made participants of shares equal to those of 
sons.” But if separate property had been given, the same 
authority subsequently directs the allotment of half a share : 
“or if any had been given, let him assign the half.” Accord- 
ing to Madhavdcharjya, if the father by his own free will 
make his sons equal participants, he ought to make his wives, 
to whom no separate property has been given, partakers of a 
share equal to that of a son; but if such property has been 
presented to her, then a moiety should be given. Cumula- 
cara, the author of the Vivadatandava, declares generally 
that, whetHer the father be living or dead, his wives are re- 
spectively entitled to a son’s portion. But Sulapanz, in the 
Dipacalica, maintains that, if the father made an equal par- 
tition among his sons by his own choice, he must give equal 
shares to such of his wives only as have no male issue: and 
Helayudha, also lays it down that wives who have no sons 
are here,intended. fisra contends that “when he reserves 
the greater part of his fortune, and gives sons trifle to his 
sons, or takes a double share for himsef, the husband must 
give so much wealth to his wives out of his own share alone ; 
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necordingly, the separate delivery of shares ‘to wives is only 
ardained when he makes an equal partition.” The sum of 
the above arguments seems to be, that in the case of an 
equal partition made by a father among his sons,his wives 
who are destitute of male issue take equal partions; that, 
where he reserves a large portion for himself, his wives are 
not entitled to any specific share, but must be maintained 
by him ; and that, where unequal shares are given to sons, 
the average of the shares of the son§ should be taken for the 
purpose of ascertaining the allotments ‘of the wives. The 
satne rules apply also tu paterual grandmothers, in case of 
partition of the aucestral property. 

At anytime after the death, natural or civil, of their 
parents, the brethren are competent to come to a partition 
among themselves of the property, moveable and immoveable, 
ancestral and acquired ; and, according to the law as received 
in the province of Bengal, the widow is not only entitled to 
share au undivided estate with the brethren of her husband, 
but she may require from them 4 partition of it although 
her allotmeut will devolve on tae heirs of her husband after 
her decease.* Partition may be made alov while the mother 
survives. This rule, though at variance with the doctrine 
of Jimutuvahana, has nevertheless been maintained by 
wore invdern authoritics, aud is universally observed in 
parctice.t 

Nephews whose fathers are dead are entitled, as far as the 
fourth in descent, to participate equally with the brethren. 
These take per stirpes, and any one of the co-parceners may 
insist on the partition of his share.j 


*See note to the case of Bhyroocaund Rai v. Russomunee, Sudder 
Dewanny Adawlut Reports, vol. i, p. 28, and case of Nilkaunt Rai »v. 
Munee Chowdrain. ibid, 58 ; also case of Kani Bhawani Dibia and another 
v. Ranee Soorujmunee, ibid, p. 135, The reverse 1s the case, according to 
the law of Benares. See the case of Duljeet Sing v. Sheomanook Singh, v. 
ibid, 59, 

t Dig., 3, 78. 

ft Catyayana. cited in Dig..3, 7; and see Hlem, Hindu Law, Appen- 
dix, 292. 
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But, in all such cases, to each of the father's wives who ig 
a mother, must be assigned a share equal to that of a son, 
and to the childless wives a sufficient maintenance ; but ac- 
cording to the Mitacshara and other works current in 
Benares and the southern provinces, childless wives are also 
entitle to shares, the term mata being interpreted to signify 
both mother and step-mother. The Smritichandrica is the 
only authority which altogether excludesa mother from the 
right of participation. To the unmarried daughters such 
portions are allotted as may suffice for the due celebration 
of their nuptials.* This portion has been fixed at a fourth 
of the share of a brother: in other words, supposing there is 
one son and one daughter, the estate shonld be made into 
two parts, and one of those two parts made into four. The 
daughter takes one of thesc fourths. If there be two sons 
and one daughter, the estate should be made into three parts, 
and one of these three parts made into four. The daughter 
takes one of these fourths, or a twelfth. If there be one son 
and two daughters, the estate should be made into threc 
parts, and two of three these parts madc into four. The daugh- 
ters take each one of these fourths. But according to the best 
authorities, these porportions are not universally assignable ; 
for where the estate is either too small to abmitof this 
being given without inconvenience, or too large to renden 
the gift of such portion unnecessary to the due celebration 
of the nuptials, the sisters are entitle to so much only as 
may suffice to defray the expenses of the marriage ceremony. 
In fine, this provision for the sisters, intended to uphold the 
general respectabilty of the family, is accorded rather as a 
matter of indulgence, than prescribed as a matter of right.t 
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*lbid, 86 and 97. 

+ Mit, on Inh., chap. 1., § 7. 

$The question hag been frilly diseussd by the author of the Con- 
siderations on Hindu Law. page 103 ef sey. The inconsistency of the 
tuics has been pointed ont: but thesame conclusion is arrived at, name- 
ly, that the sister's is aclaim rather than aright- Sec the opinion of Mr. 
Sutherland, cited in Elem. Hin. Law, App.. p 301. which is to the same 
effect : and of Mr. Colebrook, ibid, pp. 36] aud 355, 
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Any improvement to joint property cffected by one of the 
brethren does not confer on him a title to a greater share ; 
but an acquisition made by one, by means of his own un- 
assisted and exclusive labour, entitles the acquirer, according 
to the law as current in Bengal, to a double share on parti- 
tion. And it wasruled by the Sudder Dewanny Adawlut, 
that where an estate is acquired by one of four brothers 
living together, either with aid from joint funds, or with per- 
sonal aid from the brothers, two-fifths should be given to the 
acquirer, and one-fifth to each of the other three.t But ac- 
cording to the law as current in Benares, the fact of one 
brother’s having contributed personal labour, while no exer- 
tion was made by the other, is not a ground of distin¢tion. 
If the patrimontal stock was used, all the brethren share 
alike.t If the joiut stock have not been used,§ he by whose 
sole labour the acquisition has been made is alone entitled 
to the benefit of it.) And where property has been acquired 
without aid from joint funds, by the exclusive industry 
of one member of an undivided family, others of the same 
family, although they were at the time living in coparce- 
nary with him, have no right to participate in his acqui- 
sition.! Therule is the same with respect to property 
recovered, excepting land, of which the party recovering it 

. is entitled to a fourth more than the rest of his brethren.** 
It has also been ruled that, if lands are acquired partly by 
the labour of one brother, and partly by thé capital of 
another, cach is entitled to half a share ; and that, if they 





* Mitac., chap ip, sec. 3, § 4 ; and Case 15, vol. ii.. Chap. Effects liable 
and not liable to Partition (note). 
¢ S. D. A. Rep., vol., i., page 6. 


t See note Case 4, Chap. of Sons, &c., vol. ii. 
§ What constitutes the use of joint stock is not unfrequently very 


difficult to determine, and no general rule can be laid down applicable 
to all cages that may arise. Each individual case must be accided on tts 
own merits. See Elem, Hin. Law, App., p. 306. 

' Dig. 3, 110. 

@ Kaleepershad Rai and others v. Digumber Rai and others, 8, D, A. 
Reports, vol, ii. p. 237. 

** Sancha, cited in ibid. 365 ; and Elem, Hin, Law. ann n. 318 
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were acquired by the joint labour and capital of one, and by 
the labour only of the other, two-thirds should belong to the 
former, and one-third to the latter ; but this provision seems 
rather to be founded on a principle of equity than any spe- 
cific rule of Hindu Jaw.* 

Presents received at nuptials, as well as the acquisitions of 
learning and valour, are, generally speaking, not claimable 
by the brethren on partition; and there are some things not 
subject to the ordinary law of partition; but for a more 
detailed account of indivisible and specially partible, the 
reader is referred to the translation of Jaganndtha’s Digest, 
vol, i1., page 332 et seq., and to the chapter in vol. ii, treat- 
ing of effects liable and not liable to partition. According 
to the more correct opinion, where there is an undivided 
residue, it is not subject to the ordinary rules of partition of 
joint property : in other words, if at a general partition any 
part of the property was left joint, the widow of a deceased 
brother will not participate, notwithstanding the separation; 
but such undivided residue will go exclusively to the 
brother. + 

Partition may be made without having recourse to writing 
or other formality ; and in the event of its being disputcd at 
any subsequent period, the fact may be ascertained by cir- 
cumstantial evidence. It cannot always be inferred from the 
manner in which the brethren live, as they may reside 
apparently in a state of union, and yet, in matters of pro- 
perty, each may be separate ; while, on the other hand, they 
may reside apart, and yet may be ina state of union with 
respect to property : though it. undoubtedly is one among the 
presumptive proofs to which recourse may be had, in a case 
of uncertainty, to determine whether a family be united or 


* Caae of Koshul Chukrawutee v, Radhanauth, S, D, A. Reports, vol, i, 
paze 336, 
{ Elem, Hin. Law, App., p, 322. 
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separate in regard to acquisitions and property.* The only 
scriterion scems to consist in their entering into distinct con- 
tracts, in their becoming sureties one for the other, or in 
their scparate performance of other similar acts, which tend 
to show that they have no dependance on or connexion with 
each other.f In case of an undivided Hindu family the 
Court of Sudder Dewanny Adawlut were of opinion that 
their acquisitions should be presumed to have been joint till 
proved otherwise, the onus probandi resting with the party 
claiming exclusive right ;} and, in another case, a member of 
a Hindu family, among whom there had been no formal 
articles of separation, but who, as well as his father, messed 
separatcly from the rest, and had no share of their profits 
aud loss in trade, though he had occasionally been employed 
by them, and had received supplies for his private expenses, 
was presumed to be separate, and not allowed a share of the 
acquistion made by others of the family.§€ The law is 
particularly careful of the rights of those who may be born 
subseyuent to a partition made by the father. With respect 
to ancestral property, 1t is not likely that the just claims of 
any of the heirs can be defeated, as the law prohibits parti- 
tiun so long as the mother is capable of bearing issue ; but 
to guard against the possibility of such an occurrence, 1b 13 
provided that the father shall retain two shares, to which 
shares, if a son be subsequently born, he is exclusively 
entitled. There is another provision also which forms an 
effectual safeguard against the distitution of children born 
subsequently to a partition, which consists in the father’s 
right of resumption, in case of necessity, of the property 
which he may have distributed among his sons.|| 





* See note to S, D. A. Reports, vol. i., p. 36. 

+ Dig., 3, 414; and see cases, Chap. of Kvidence of Partition ; also 
Colebrooke, cited in Appendix Elem. Hindu Law, p. 325 et seq. 

+ Case of Gourchunder Rai and others y. Hurrochunier Rai and others, 
S. D. A. Reports, vol. iv., p. 162. 

§ Rajkishor Rai and others v. the wlhdow of Santoo Das, §, D. A, Re- 
port, vol. i., p. 1s. _ 

| Sec precedents, Case 3, Chap. of Partition, vol. ii, 


CHAPTER V. 
OF MARRIAGE. 


On the subject of marriage, it may be presumed that it has 
notoften constituted a matter of litigation in the civil courts, 
from the circumstance that points connected with it do not 
appear to have been referred to the Hindu law-officers. Dis- 
putes connected with this topic, as well as those relating to 
matters of caste generally, are, for the most part, adjusted 
by reference to private arbitration. It is otherwise in the 
provinces subject to the presidencies of Madras and Bom- 
bay, where many matrimonial disagreements and questions 
relative to caste have been submitted to the adjudication 
of the established European courts.* As, however, ques- 
tions relative to marriage are among those which the Com- 
pany’s courts are, by law, called upon to decide, it may not 
be amiss to cite some of the fundamental rules connected 
with the institution. 


Marriage, among the Hindus, is not merely a civil contract, 
but a sacrament, forming the last of the ceremonies prescribed 
to the three regenerate classes, and the only one for Sudras,} 
and an ugmarried man has been declared to be incapa- 
citated for the performance of religious duties It is well 
known that women are betrothed at a very early period 
of life, and it is this betrothment, in fact, which constitutes 
marriage. The contract is then valid and binding to all in- 

tents and purposes. It is complete and irrevocable imme- 


*See Appendix Hlements Hindu Law, page 22 et passim and Bombay 
Reports, pages 11, 35, 363, 370, 379, and 389, vol. i., and paves 108, 338. 
434, 473, 576, and 685, vol. ii, 

+ Digest, vol. iii., page 104, 

tIibid ii, page 400, 
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diately on the performance of certain ceremonies,* without 
‘consummation. Second marriages, after the death of the hus- 
band first espoused, are wholly unknown to the Hindu law ;+ 
though in practice, among the inferior castes, nothing is so 
common. Polygamy is also legally prohibited to men, un- 
less for some good and sufficient cause, such as is expressly 
declared a just ground far dissolving the former contract, as 
barrenness, disease, or the like, This precept, however, 
is not much adhered to in practice. The text of Menu, 
which in fact prohibits polygamy, has been held, according 
to modren practice, to justify it. “For the first marriage 
of the twice-born classes,” says Menu, “a woman of the 
same class is recommended ; but for such as are impelled by 
inclination to marry again, women in the direct order of the 
classes are to be preferred.”} From this text it is argued by 
the moderns, that, as marriage with any woman of a different 
class is prohibited in the present age, it necessarily follows 
that a plurality of wives of the same class is admissible ; 
but the loference appears by no means clear, and the practice 
is admitted by the pundits to be reprehensible; though 
nothing is more common, especially among the ooleen, or 


highest caste of Brahmins. 


In the event of a man forsaking his wife without just cause, 
and marrying another, he shall pay his first wife a sum equal 
to the expenses of his second marriage, providgd she have 
not received any stridhun, or make it up to her, if she have ; 
but he is not required, in any case, to assign more than a 
third of his preperty. In all cases, and for whatever cause 
a wife may have been deserted, she is entitled to sufficient 


e* Ibid, page 484: and for an account of ceremonies observed ata 
marriage. see As. Res., vol. vii, page 288; Also Ward on the Hindus, 
vol. i., page 130 cé seq. 

+ But a widow who, from a wish to hearchildren. slizhts her deceased 
husband by marrying again, brings disgrace on herself here below. and 
shall be excluded from the seat of her lord. Menu. citedin Dig, page 
465, vol. ti. 

nu, chap, iii, § 12 
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maintenance. In the Mfitécshard, a distinction is made. 

Where a second wife is mared, there being a legal objection + 
to the first, she is entitled to a sum equal to the expenses 

incurred in the second marriage: but where no objection 

whatever exists to the first wife, a third of the husband’s pro- 

perty should be given as a compensation.* But in modern 

practice, a husband considers it quite sufficient to maintain 

a superseded wife by providing her wtth food and raiment. 


There are eight forms of marriage: The Brahma, Driva, 
Arsha, Prajapatyu, Asura, Gandharva, Raeshasa and 
Paisacha. 


The four first forms are peculiar to the Brahminical tribe. 


The principle in these contracts seems to be, that the parties 
are mutually consenting, and actuated by disinterested 
motives. 


The fifth form is peculiar to Vaishyas and Sudras. It is 
reprobated, on the principle of its being a mercenary con- 
tract, consented to by the father of the girl for a pecuniary 
consideration. The sixth and seventh formrs are peculiar to 
the military tribe, where the union is founded either on re. 
ciprocal affection or the right of conquest. And the eighth 
or last is reprobated for all, being accomplished by means 
of fraud and circumvention.t 


The most usual form of marriage is that of the Brahma, 
which is completed “ when the damsel is given by her father, 
when he has decked her, as elegantly as, he can, to the 
bridegroom whom he has invited,” the nuptials of course be- 
ing celebrated with the usual ceremonics. The next species 
of marriage most usually practised is that of the Asura, 
where a pecuniary ‘consideration is received by the father ; 


* Yajnyawalcya, cited in dig., vol. ii., page 420; and see a case to this 
effect stated, Elem, Hin. Law, App., p. 51. 
{ Digest, vol, ii,, page 606, 
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and I am given to underatand that marriages by the Pav- 
Sacha mode are not uncommon ; and that young women, who 
from their wealth or beauty may be desirable objects, are, 
not unfrequently, inveigled by artifice into matrimony ; the 
forms of which once gone through, the contract is not dis- 
soluble on any plea of fraud, or even of force.* 


The Gandharva marrfge is the only one of the eight 
modes for the legalizing of which*no forms are vecessary ;+ 
and it seems that mutual cohabitation, as it implies what the 
law declares to be alone necessary, nafnely, “ reciprocal 
amorous agreement,” would be sufficient to establish such a 
marriage, if corroborated by any word or deed on the part of 
the man.t ; 

The relations with whom it is pruhibited to contract 
matrimony are thus enumerated by Jfenw : “ She who is not 
descended from his paternal or maternal ancestors within the 
sixth degree, and who is not known by her family name to 
be of the same primitive stock with his father or mother, is 
eligible by a twice-bora man for nuptials and holy union.” 

Adultery is a criminal), but not a civil offence, and an ac- 
tion for damages preferred by the husband will not lie against 


“ This is not the only instance in which fraud is legalized by the Hindu 
law. That law scts aside gifts or promises made for the purpose of de- 
rlusion, though this is fraud on the side of the person who practises the 
imposition, and can entitle him to no relief. The same law allows to the 
creditor a lien upon a deposit or commodate in his hands for the recovery 
of his due from the debtor who so entrusts any article to him; and even 
permits the practice of trick and artifice to obtain possession of such an 
article with the purpose of retaining it as a pledge.—Colebrooke, Obl, and 
Con., Book ti., § 95, and Book iv., § 518. 

7 This form of marriage is declared to be peculiar to the military tribe. 
May not the indulgence have originated in principles similar to those by 
which, according both to the civil and English law, soldiers are permitted 
to make nuncupative wills, and to dispose of their property without those 
forms which the law requires in other cases ?-——-Bl. Comm., vol. 1., page 417. 

~ On this principle the law-officers of the Sudder Dewanny Adawlut 
declared legal a marriage contracted in Cuttack, pot very long ago, in a 
case where the parties had cohabitcd for some time, and the man signi- 
fied his intention by placing a garland of flowers round the neck of the 
woman, See also Elem, Hin Law, App., p. 193. 
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the ad,lterer.* It is not a sufficient canse for the wife to 
desert the husband, and there are not many predicaments in' 
which such an act on her part is justifiable. Insanity, impo- 
tence, and degradation, are, perhaps, the only circumstances 
under which her desertion of her husband would not: be con- 
sidered as a punishable offence.f A married woman has no 
power to contract, and any contract entered into by her 
will neither be binding ov herself nor on her husband, un- 
less the subject of tht contract be her own peculiar property, 
or unless she have been entrusted with the management of 
her husband’s affairs, or unless the contract may have been 
requisite to her obtaining the necessaries of life.t 


re rmtenennnn el enemenr ne ern ternational ni net epee treet eee tenagener sep 

* Colebrooke, cited Elem, Hin. Law, App., p. 83. So also our Recula- 
tions, following the Moohtunmudan law iu this particular, treat the offence 
as a crime ayalust society. and not against the individual, but they require 
that the husband shalf stand torward to proseente, There isa case cited 
by the author of the Elem. Hin. Law (App. p. 3). in which the pundits 
ruled that the adulterer was liable for the money expended by the in- 
yuted bosbund in contracting a second marriage : but this was considered 
to be rather an equitable opinion than founded on any express text of 
law, [See $, Legal Companion, p. 47, the case ot Lingce », Gujjaiya, in 
which if was Ae/d that a Hindu husband can recover damazes from the 
person who conuits adultery with his wife] 

Tt Menu, cited in Ing. vol. ii, page 412, 

 Golebrooke Obl and Con,, Part 1. Book ii. $$ 57 ana 58, 


CHAPTER VI. 
OF ADOPTION. 


The etymology of the Sanscrit, word for a son (putra) 
clearly evinces the necessity by which erery Hindu considers 
himself bound to perpetuate his name. “Since the son 
(trayate) delivers his father from the hell named put, he 
was, therefore, called putra by Brahma himself.”* Again: 
“A son of any description should be anxiously adopted by 
one who has no male issue, for the sake of the funeral cake, 
water, and solemn rites, and for the celebrity of his name.’ 
Under this feeling, it was natural to resort to the expedient 
of adoption. Twelve sorts of sons have accordingly been 
enumerated by Menu. “The son begotten by a man himself 
in lawful wedlock ; the son of his wife, begotten in the man- 
ner before described; a son given to him; a son made or 
adopted ; a son of concealed birth, or whose real father 
cannot be known ; and a son rejected by his natural parents ; 
are the six kinsmen and heirs. The sonofa young woman 
unmarried, the son of a pregnant bride, a son bought, a son 
by a twice-married woman, a son self-given, and a son hy a 
Sudra, are the six kinsmen, but not heirs to collaterals.”+ 


In treating of the miscellaneous customs of Greece, the 
author of the Antiquities§$ observes as follows :—“ Adopted 
children were called Paidesthetan, or Hispoietot, and were 
invested in all the privileges and rights of, and obliged to 


* Institutes of Menu, chap. ix., § 138. 

+ Smriti, quoted in the Retndécara: or. in the language of Statius, 
* Oribitas omni fugienda nisu. Orbitas nullo tumulata fletu,” 

t Institutes of Menu. chap. ix,. §§ 159 and 160, 

§ Vol. ii,, p. 336. 
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perform all the duties belonging to, such as were begotten by 
their fathers ; and, being thus provided for in anvther family; 
they ceased to have any claim of inheritance and kindred in 
the family which they have left, unless they first renounced 
their adoption, which the laws of Solon allowed them not to 
do, except they had first begotten children to bear the name 
of the person who had adopted them, tnus providing against 
the ruin of families, which would have been extinguished by 

the ruin of those whd were adopted to preserve them. if the 

adopted person died without children, the inheritance could 

not be aliened from the family into which they were adopt- 

ed, but returned to the relations of the persons who had 

adopted them. The Athenians are by some thought to have 

forbidden any man to marry after he had adopted a son, 

without leave from the magistrate; and there is an in- 

stance in Tyszet’s Chiliads of onc Leogoras, who, being ill- 

used by Andocides, the orator, who was his adopted son, 

desired leave to marry. However, it is certain that some men 

married after they had adopted sons; and if they begot legi- 

timate children, their estates were equally shared between 
those begotten and adopted.” 

The whole, or nearly the whole, of the provisions above 
cited, are strictly applicable to the system of adoption as it 
prevails among the Hindus at this day. But the renunci- 
ation of adoption is a thing unheard of in these provinces, 
and unanctioned by law under any circumstances, There 
is no express text declaring illegal a renunciation of adop- 
tion, but at the same time there is not arty which can be 
construed as approaching to a justification of it. 

a In the present age, two, or at the most three, forms of adop. 
allowed, tion only are allowed, in these provinces ; and the Dattaca 
or son given, and the Critrima, or son made, arc the mos: 
common. The latter form obtains only in the province o 
Mithild. In strictness, perhaps, adoption in this form shoul 
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be held to be abrogated, as the filiation of any but a son 

egally begotten, or given in adoption, is declared obsolete 

in the present age ;* but agreeably to a text of Vrihaspair, 

immemorial usage legalizes any practice.t Some of the re- 

quisite conditions for the adoption of a son are comprised 

in the following texts of Menw:—* He whom his father or 

mother,t with her husbapd’s assent, gives to another as bis 

son, provided that the donee have,no issue, if the boy be of 

the same class, and affectionately disposed, is considered as Dattaca form 

a son given, the gift being confirmed by pouring water.” Perr 

“He is considered as a son made or adopted whom a man 

takes as his own son, the boy being equal in class, endued 

with filial virtues, acquainted with the merit of performing 

obsequies to his adopter, and with the sin of omitting them.”§ 

But there are many conditions besides these fundamental 

ones: and briefly noticing such of the rules as are indisputa- 

ble, and universally admitted, I shall discuss those which 

have admitted of doubt, and endeavour to fix such as are 

uncertain, by citing the authorities in support of each. Re- 

garding this particular branch of the law, there is not much 

difference in the doctrine of the several schools; the Dattaca- 

chandricdé and Dattacamimdnsé, the two chief authorities 

on the subject, being respected by all. The first text above 

gited is sufficiently explicit as to the persons who possess 

the right of giving in adoption ; and the only exceppion that 

has been propounded by the commentators is contained in 4 widow. is 

the Dattacamimadnsd, which refers to the gift of her son by ' distress, 
: . ; may give her 

a widow during a season of calamity ; and it has been made 0” in adop- 

a question of doubt, whether a widow, even with the sanction ‘ 

of her husband, is competent to adopt a son ; but her com- 





* See general note by Sir W. Jones, appended to his translati 
Mcnu’s Institutes; and the text of the Aditya P Fg obec 
nath's Digest, Volciii. pewe 272 wya Purma, cited in Jagan- 

ie + Cited in the Digest, vol. ii, page 128. 
j Section 4, § 12. 
§ Institutes of Menu, chap. ix., §§ 168 and 169. 
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petency so to do is established by the prevailing authorities. 
It has been ruled, however, that in the case of an adoption 
made by a widow without having obtained the consent of 
her husband, or in which the adopted soa shall not have been 
delivered over to her by either of his parents, but only by 
his brother, the adoption is invalid.« It is required that the 
party adoptingt should be destitute of a son, and son’s son, 
and son’s grandson; that the party adopted should neither 
be the only nor the eldest son,§ nor an elder relation, such 


* Case of Taramunec Dibia v. Deo Narayun Rai and another, Sudder 
Dewanny Adawlut Reports, vol. iii, page 387. The same principle was 
recognized in the case of Raja Shumshere Mull v. Rance Dilraj Koonwur, 
vol. ii., page 169. 


It has been doubted by Mr. Sutherland, in his Synopsis. whether an 
unmarried person, that is. one not a grit, or, as we would say. bachelor, 
is competent to adopt; but he inclines to the affirmative of the question 
(p. 212). In the Precedents, vol ii.. of this work, in the cake of adop- 
tion No. 1, the pundits expressly declared the adoption by such indivi- 
dual to be Jegal and valid, and there is certuinly no authority against it. 
The same doubt is expresscd, and the came conclusion arrived at, with 
respect to an adoption by a blind. impotent, or lame person. 


t Souncka cited in Date Mim. It has also been doubted by the 
anthor of the Considerations (p. 150), whether & man having a grandson 
by a danghter can adopt a son ; but there is no solid foundation on whict 
such a doubt can rest. It must have originated in the indiscriminate 
use of the word ‘ erandson” in the English translations. as applicable t 
the daughter’s gon as well as to the son’s son. Mr, Sutherland, in hi 
Synopsis, page 212, infers, and justly, that if male issue exist who ar 
disqualitied by any legal impcdiment (such as logs of caste) from th 
perforrannce of excquial rites, the affiliation of a son may legally tak 
place. In the Summary of Hindu Law, p, 48, it is laid down as a rule 
that the fasanity of a begotten son would not justify adoption by th 
parent; but to this and other goneral positions laid down in that wor 
Icannot altogether accede ; for instance, it is stated, that the Poona 
Shastrees do not recognize the necessity that adoption should preced 
marriage; that a younger brother may be adopted by an elder one ; the 
the youngest son of a family cannot be adopted, ‘&c., &c., for none « 
which can I find authority; though undobtedly the whole of these pos 
tions may be just when applied to that side of India, as founded on tl 
ex loci, ev ‘immemorial custom. 


§ Vasishtha, Dutt. Nir, and Menu, ibid; but this is an injunctic 
rather against the giving than the recciving an only or elder son in ado 
tion, and the transfer having been once made, it cannot be annulle 
This seems but reasonable, considering that the adoption having on 
been made, the boy ipso facto loses all claim to the property of | 
natural family. See Bombay Reports, case of Huebut Rao v, Qovi. 
Kao, vol. ii., page 75; also Elem, Hin. taw, App., pp. 82, 83. 
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Nas the paternal or the matarnal uncle ;+ that he should be 
of the same tribe asthe adopting party ;+ that he should not 


be the son of one whom the adopter could not have married, 
such as his sister's son or daughters son. This last rule, 
however, applies only to the three superior classes, and 
does not extend to Sudras. Is is a rule also, that when 
a woman adopts, she should have the consent of her hus- 
band, or, according to’the law laid down in some autbor- 
ities, the sanction of his kindred;$ that where there is a 
brother's son, he should he selected for adoption in prefer- 
ence to all other individuals; but this is not universally 
indispensable, so as to invalidate the adoption of a stranger. 
Dattacachandricdé, section 1, § 22. In the case of Ooman 
Dutt, pauper, appellant, v. Kunhia Singh, it was held, that 
while a brother’s son exists, the adoption of any other indi- 
vidual is illegal; and this is undoubtedly consonant to the 
doctrine contained in the Dattucamimdnead, but it is contro- 
verted in the Dattacahandricd. It would appear, however, 
that, according to the law of Bengal and elsewhere, where 
the doctrine of the latter authority is chiefly followed, and 
where the doctrine of factum valet exists, a brother’s son 
may be superseded ia favour of a stranger; and even in 
Benares, and the places where the Mimdnsa principally 
obtains, and where aprohibitorv rule has in most instances the 
effect of law, so as to invalidate an act done in contravention 
thereto, the adoption of a brother’sson or othes near rela- 
tive is not essential, and the validity of an adoption actually 


* Dutt. Mim., sec. 2, § 82. Sudder Dawanny Adawhut Beports, 
vol, iti., p. 232. Mit. Ink,. chap, i,, sec. 11, p. 12. 

t Menu. chap. ix., § 168. : 

I Naraducited in Dutt Nw. 

§ Aceording to the Pyavahdrakoustabha and Mayue'ha, authorities of the 
highest repwrte among the Muhrottas, which in this respect follow the 
doctrine of the Datiacachandricd, the sanctién of the husband is not re- 
quisite ; bnt in this respect the authorities above cited differ from most 
others. Bom. Rep., vol. i, p. 181, vol. ii., pp. 76 and 456. See also Elen. 

Hin. Law. App. pp 66, 68. 71. 
) Sudder Dewanny Adawlut Reports, vol, iii, p. 144. 
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made does not rest on the rigid observance of that rule of 
selection, the choice of him to be adopted being a matter'of 
discretion.* It may be held, then, that tbe injunction to 
adopt one’s own Sapinda (a brother's son is the first), and, 
failing them, to adopt out of one’s own Goéra, is not essen- 
tial, so as to invalidate the adoption in the event of depar- 
eaten ture from the rule. It is lastly requisite that the adopted 
ee son should be initiated in the name and family of the adopt- 
ing party, with the prescribed form and solemnitiest The 
adoption being once completed, the son adopted loses all 
claim to the property of his naturalt family, but he is 
Kffect of eStranged from his own family partially only, For the pur- 
adoption. : ‘5 5 ‘ : 
poses of marriage, mourning, &c., he is not considered in the 
light of a stranger, and the prohibited degrees continue in 
. full torce as ifhe had 3ver been removed. His own family 
have no claim ~  .cver to any property to which he may 
have succeedea; in the event of a son so adopted hav- 
ing succeeded / the property of his‘adopting father, and 
His consan.  leaVing no issue, his own father cannot legally claim to in- 
aoe herit from him, but the widow of his adopting father will 
not his heirs, succeed to the property.§ He becomes (with the excep- 
tion above noticed), to all intents and purposes, a member of : 


the family of his adopting father, and he succeeds to his | 


* Colebrooke, cited in Elem. Hin. Law, App., pp. 74 and 80. 

+ For an cnumeration of the ceremonies enjoined at an adoption, see 
Summary Hitdu Law, p. 52, and Elements Hindu Law, p. 82 et seq; 
but the exact observance of these ceremonies is not indispensable,—Dig., 
vol. iii., page 224, and Elem. Hin Law, App., pp. 101, 106. 

It has been asserted by the author of the Hlements of Hindu Law, 
that a son adopted in the ordinary way, though he cannot marry among his 
adoptive. yet may one of his natural relations ; but I canuot find any 
authority for this doctrine. JIe seems to have infcrred from the text of 
Parijata, “Sons given, purchased, and the rest, who are sons of two 
fathers, may not marry in either family even, as was the case of Singa 
and Saisira,” that adopted sons not bearing the double relationsnip might 
do s0; but the inference is clearly untenable. Indeed, Mr. Sutherland, to 
whom he refers as his authority, expressly declares in his Synopsis (p. 219) 
that the adopted son cannot marry any kinswoman related to Lis father 
and mother, within the prohibited number of degrees, as his consangui- 
neal relation endures, 

§ Elem. Hin, Law. App, p. 104. 
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Vpropert y, collaterally as well as lineally ;* but execepting the roUags ate a 


scase of the peculiar adoption termed Dwyamushayana, he Pees: 

is excluded from participating in his natural father’s pro- ais 
perty.t Where a legitimate son is born subsequently to the 

adoption, he and the son adopted inherit together ; but the 

adopted son takes one-third, according to the law of Bengal, His share 
and one-fourth, ‘accordipg to the doctrine of other schools; Sie acatlé 
If two legitimate sons are subsequently born, then, accord- >or™ 

ing to the Benares school, the property. should be made into 

seven parts, of which the ligitimate sons would take six; and with two 
and according to the law as current elsewhere, into five ° "f° 
shares, of which the legitimate sons would take four, and so 

on, in the same proportion, whatever number of legitimate 

sons may be torn subsequently.§ 

A boy adopted by a widow with the permission of her late fyas all the 
husband has all the rights of a posthumous son, so that a sale ahha 
made by her to his prejudice of her late husband’s property, #2. 
even before the adoption, will not be valid, unless made under 
circumstances of inevitable necessity :|| and in the case of a 
Hindu of Bengal, dying in his father’s lifetime without issue, 
but leaving a widow authorized to adopt a son, if such adop- 
tion be made by the widow, with the knowledge and consent 
of her deceased husband’s father, at any time before he shall gyample. 

»have made any other legal disposition of the property, or a 
son Shall have been born to his daughter in wedlock, no such 


* Menu, chap, ix., § 159. 

+ Sec Precedents of adoption, case 10, and of Sister’s sons, &c.. case 7, 
Vasishtha, cited ig the Datt. Mim. and Cntydyana in the Dattaca- 
chandrica. 

t See the case of Srinath Serma v. Radhakaunt, and Dutt Narain 
Sing aud others v. Roghvobecr Singh, S. D. A. Reports, vol. i., pp. 15 
and 20. 

§ It is laid down in the Dattacachandricd, that in case of Sudras, 
if a legitimate son be subsequently born, he is‘entitled to an equal share 
only with the adopted son; and this rule prevails accordingly in the 
southern provinces. 


| Case of Ranee Kishermunee v, Oodwunt Singh and another, 8, D. A. 
Reports, vol. iii., p. 220. 
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subsequent disposition or birth shall invalidate the claim 
the son so adopted to the inheritance. * 

The above rules relate to a son adopted in the Dattaca 
form. Bub there is a peculiar species of adoption termed 
Dwyamushayana, where the adopted son still continues a 
member of his own family, and partakes of the estate both 
of his natural and his adoptiog father, and so inheriting is 
liable for the debtsofeach. To this form of adoption the pro- 
hibition as to the gift of an only son does not apply.+ It may 
take place either by special agreement that the boy shall 
continue son of both fathers, when the son adopted is termed 
Nitya Dwyamushayana ; or ortherwise, when the ceremony 
of tonsure may have been performed in his natural family, 
when he is designated Anitya Dwyamushayana ; and in this 
latter case, the connexion between the adopting and the 
adopted parties endures only during the lifetime of the 
adopted. His children revert to their natural family. 
With a legitimate son subsequently born, the Dwyamusha- 
yana takes half a share of bis adopting father's property.§ 

The question as to the proper age for adoption has been 
much discussed; and the most correct opinion seems to be, 
that there is no defined and universally applicable rule as to 
the age beyond which adoption cannot take place, so long as 
the initiatory ceremony of tonsnre, according to one opinion,. 
aud of investiture, according to another, has not been per- 
formed in ‘the family of the natural father. 


In the Dattacamimansd, the period fixed beyond which 
adoption cannot take place is the age of five years; and if 
the ceremony of tonsure have been performed within that 


"Case of Ramkiasen Surkeyl », Srimuttee Dibia, 8. D. A. Reports, 367, 
See also Colebrooke in Kiem. Hin. Law, App., p. 162. 

+ See tae aase of Raja Shumshere Muil v, Ranee Dilraj Koonwur; 
S. D. A .Reports, vol. ii., p. 169. 

t Datt. Mim , sec. 6, §$ 41 and 42, 

Datt. Chand., sec. 6, § 33, 
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Piriod in the family of the natural father, the son adopted 
tannot become a Dattaca in the ordinary form, but must be 
considered an Anitya Dwvamushayana, or son of two 
fathers. This can only be effected by the performance of the 
sacrifice termed Putreshtz, by which the son is affiliated in 
both families, 


In the Dattacachandrica* the period fixed for adoption is 
extended, with respect to the three superior tribes, to their 
investiture with the characteristic coxds, which ceremony 
is termed Oopunayuna, and is subsequent to that of tonsure, 
ot Chooracurana ; and with respect to Sudras, to their 
contracting marriage. But investiture in the one case, and 
marriage in the other, must be performed in the family of 
the adopting father. The periods fixed, however, for 
the investiture of the three superior tribes are different. 
That of a Brahmin should take place when he is eight years 
of age, which may be construed optionally, as signifying eight 
years from the date of conception, or from thé date of birth. 
That of a Cshetrya at eleven years of age, and that ofa 
Vaisya at twelve. But there are secondary periods allowed : 
for instance, the investiture of a Brahmin may be postponed 
until sixteen years after the date of conception ; that of a 
Cehetrya until twenty-two years after the same date ; and 
that of a Vaisyo until twenty-four years, It should be ob- 
served, however, that where this ceremony of Oopunayuna 
haa once been performed, an insurmountable bar to adoption 
is thereby immediately created. Its effect cannot, as in the 
case of tonsure before the age of five years, according to the 











* The difference of opinion with respect to this point arises from a dif- 
ference of grammatical construction. The term in the original is Ohundadya 
(signifying tonsure and the rest), which is a compound epithet termed 
Buhobrihec, which again is divided into two kinds called tadguna and 
atadguna, inclusive and exclusive. According tO those who adopt the 
former construction, adoption is Jawful even after tonsure ; but not so 
according to those who adopt the latter. The former construction is adopted 
by Devandabhutta ; the latter by Nandnpandita. 
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authority of the Dattacanimansa; be so far neutralized as ‘ 


to admit of its being re-performed after the ceremony of : 
Putreshti.* 


The authorities being entitled to equal weight in different 
parts of the country, the only ground of preference must be 
sought for in the different customs prevailing in different 
places, In the province of Bengal, and in the southern pro- 
vinces, the more extended period should be assumed as the 
limit,t} that being apparently consonant to the received 
practice ; while in Benares, the Dattacamimansa, which 
limits the period of adoption, should, for the same reason, be 
followed. In laying this down as arule, it may be objected 
that there do not exist sufficient grounds for the establish- 
ment of its accuracy’ It is proper, therefore, that the 
grounds of the rule should be stated. In the precedents 
which I have collected, there is no case bearing directly on 
the point. Case 2 (which is a Bengal case) does not ex- 
pressly prohibit adoption after the age of five years. And in 
the case of Kerutuarain versus Musst. Bhobinesree (the 
only adjudicated one for Bengal that 1 can find bearing on 
the question)} the principle of the extended limit was fully 
discussed and admitted. The limitation to the age of five 
years is founded on a passage in the Calicapurana§ and 
the authenticity of that passage is doubtful. The Dattaca- 


* This has Been doubted by the translator of the Dattacachandricd 
and Dattacamimdénsad in his Synopsis at the conclusion of that work, 
p. 225; and he diffidently expresses his inability to settle the question, 
though he inclines to the negative : but independently of there being no 
authority in support of the affirmative of the question, the fact that in- 
vestiture constitutes a second birth is conclusive against it. Adoption is 
permitted on the principle that the adopted son is born again in the 
family of his adopting father; but this cannot be where the investiture 
which causes the second birth has already been performed in the family 
of the natural father. 

+ For the doctrine as to the age of adoption according to the southerr 
authorities, see Elem, Hin. Law, p. 75 et seg., and Summary ditto, p, 50, 

} 5. D. A. Reports, vol. i., p. 163. 

§ Dig., vol. iil, p. 228, 
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: makes no mention of it, though the Dattacam- 
mans dozs, The latter being a Benares authority, 1 may 
be proper to apply the limiting principle to that province, 
but not to Bengal or the Dekhan, where that principle is 
not only not recognized, but where it is denied, and adoptions 
coutinually take place at an age far exceeding five years. 
There is no standard work on the subject of adoption ex- 
pressly for the Bengal gchool; but whenever there is any 
difference of opinion between the Dattacamimdnsd and the 
Dattacachandrica, the doctrine of the latter conforms to that 
of Bengal; for instance, as to the share to be taken by an 
adopted with a legitimate son.* Other instances might be 
cited. If it should be considered that the reasons here given 
are insufficient to warrant the conclusion arrived at, it may 
at least be contended that it is open to a Bengal pundit to 
adopt either authority, and that the adoption of that which 
admits the more extended limit as being the more liberal 
construction could not be objected to. The author of the 
Considerations on Hindu Law as current in Bengal+ seems 
adverse to the extension of the limit. He maintains that 
in the case of Gopeemohun Deb it was the opinion of all the 
pundits who were consulted on his behalf that proof of his 
being under the age of five years was indispensable. He 
also alludes to a remark appended to the case of Kerut- 
harain v. Musst. Bhobinesree, decided in the S. D. A; 
but, with respect to the first, it ~aay be observed that there 
does not appear to have been any formal opinion actually 
taken ; and, with respect to the second, it is not apparent 
from what authdrity the remark proceeded. The author of 
the Considerations lays it down as a second rule that adop- 
tion connot take place in any of the classes after the 
ceremony of tonsure shall have been performed. From what 
has preceded, it will appear, however, the “ investiture ” 





* Deéyabhaga, 155. 
7 Page 144. 
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should liave been substituted for the word “tonsure ;” 
that the doctrine should have been qualified by the provi- 
sion that, if tonsure had been performed previously to the 
fifth year, it might be repeated in the family of the adopting 
father, the adopted son thereby becoming an Anitya Dwya- 
mushayana. According tothe Mdyacha, an authority of 
the greatest eminence among the Mahrattas, the restriction 
as to age relates only to cases where no relationship subsists ; 
but when a relation, or Sagotra,is to be adopted, no obstacle 
exists on account of his being of mature age, married, and 
having a family.* In Mithila, where the Critrima } form of 
adoption prevails, there is no sort of restriction, except as to 
tribe ; it being requisite that the tribe of the adopting father 
and of the adopted son be the same. There is no limit as to 
age, and uo condition as to the performance of ceremonies 31 
so much so, that Neshuba Misra in the Dwaita Purishishta, 
treaung of this description of adoption, bas declared that a 
man inay adopt his own brother, § or even his own father. 
he, as wel] as his issne, continues after the adoption to 
2 considered a member of his natural family,i| and he takes 
the inheritance both of his own family and that of his adopt- 
ing father.{i Another peculiarity of this species of adoption 
is that a person adopted in this form by the widow does not 
thereby become the adopted son of the husband, even though 
2 adoption should have been permitted by the huspand ; $ 


* Bombay Reports, vol, i., p. 195, 

+ This form of adoption is wholly unknown in Bengal ; but sec notes. 
Sutherland's Synop.,, p. 221, and case of Qoman Dut v. Kunhai Singh, 8. D. 
A. Reports, voi. iil, p. 144. “ 

* See the case of Kullean Singh v. Kirpa and another, S. D. A. Reports, 
vol. i., p. 9. 

§ The reverse of this opinion was maintained in the case of Baboo 
Runjeet Singh », Obhye Narain Singh, 8. D,. A. Reports, vol. iif, p. 246 ; 
but the authorities cited by the law-officers in support of the doctrine 
laid down by them on that occasion had relation to the Daittaca form of 
adoption, 

| Dig., vol. iii, p. 276. 

q S. D. A. Reports, vol iif, p. 307. 

$ Ibid, vol. ii., p. 27, 
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and the express consent of the person nominated for the 
adoption must be obtained during the lifetime of the adopting 
party.* This relation of Critrima son extends, as hag been 
already observed, to the contracting parties only ; and the 
son so adopted will not be considered the grandson of the 
adopting father’s father, nor will the son of the adopted be 
considered the grandson of his adopting father. He does not 
inherit collaterally, being ninth in the enumeration, accord- 
ing to Yugnyuwalcya.t 

It has already been observed that a man who has a son, 
son’s son, or son’s grandson, is not competent to adopt ason ; 
and it would seem to follow, by analogy, that if a man has a 
son, and the son of an elder son deceased, he may give the 
former} away in adoption, because he cannot be considered 
as the father of one son only ; the latter also bearing towards 
him the relation of a son toall intents and purposes, and 
supplying the place of the clder one. In the Dattaca- 
mimansa, there is a prohibition against the gift of a son, 
where there are only two ; but the precept is merely dissuasive, 
and not peremptory. 


Two persons cannot join in the adoption of one son. A 
notion seems to have prevailed, that tow brothers might 
adopt the same individual; but this is entirely erroneous.§ 
The supposition seems to have proceeded on a miscoustruc- 
tion of the following text of Menu :—“Tf, amore several 
brothers of the whole blood, one have a son born, Menw pro- 
nounces them all fathers of a male child by means of that 
son.”|| But that text is not meant to authorize the adoption 
of a nephew even, by two or more brothers. The adopted son 
of one brother would, of course, offer up oblations to the 


* S$. D. A. Reports. vol. ii,, p. 173. 
+ Dig., vol. iii, p. 276. 
In this case the dissuasive precept against giving one of two sons 
would apply. but the adoption would nevertheless be valid, 
§ Sce Considerations on Hinda law. p. 473 ct sca. 
| Cited im Dig-, vol. iii, p. 226. 
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f 
ancestors of all, and so far would perform the office of a son 
to them also; but he would not take the estate of his adopt- 
ing father’s brothers, in the event of their having any nearer 
heir. 


Another point which has been the subject of much discus- 
sion is, as to whether an adopted son by the Dattaca form 
succeeds collaterally, as well as ‘tineally ; but this may now 
be fairly said to be sect At rest, and decided in the affirmative. 
It is true that Jimutavahana, in the Déyabhaga, has con- 
tended that the son adopted in the Dattaca form cannot suc- 
ceed to the property of his adopting father’s relations; but 
the doctrine, being in opposition to the text of Menu, can- 
not be held entitled to any weight.* It should be observed, 
however, that a son so adopted has no legal claim to the pro- 
perty of a Bandhwu or cognate relation; for instance, if 
woman, on whoin her father’s estate had devolved, adopt a 
son with the permission of her husband, the sou su adopted 
will not be entitled to such estate on his adopting mother’s 
death. It will go to her father’s brother’s son, iu default ot 
nearer heirs. This point was detcrmined in a case recently 
decided by the Court of Sadder Dewanny Adawlut. + It is 
not quite evident why a daughter's adopted son should be 
excluded from inheriting the estate of his adopting mother’s 
father, while a son's adopted son’s right of succeeding colla- 
terally has been acknowledged, inasmuch as the maternal 
grandfather is enumerated among the kindred by all the 
Hindu legislators ; but the reason is, that the party adoptod 
in the latter case becomes the son of a perSon whose lineage 
is distinct from that of the maternal grandfater. 


* This question has been amply discussed in the Considerations on 
Hindu Law, p. 128 e seq. See also case of Shamchunder and Rooder- 
chundcr y. Narayinee Dibia and Ramkishen Rai, 8, D. A. Ke orta, vol. i. 
p. 209. 


See the case of Ganga Mya » Kishen Kishore and others, $, D. A, 
orts, vol, ii, p, 128. 
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The difference of opinion existing as to whether a Dat- 
tuca should be considered as heir of the adopter’s kinsmen 
or not, arises from a difference in the order of enumeration 
in the twelve descriptions of sons; some legislators maintain- 
ing that Menw included in the Dattaca among the first siz 
who are entitled to inherit collaterally, while others main, 
tain that the same law.giver ranked him among the last six, 
who can only inherit lineally. In the Dwaita Nirnaya 
the saveral opinions have been noticed, and the author of 
that work gives his own in favour of the Datiaca. In Sir 
William Jones’s translation of the Institutes of Menw, the 
Datiaca in ranked among the first six ; and a great majority 
of the nundits throughout the country, who were coasulted 
on the subject when it was agitated in the Supreme Court, 
expressed their opinion that the Dattaca is entitled to 
inherit collaterally.*—The author of the Dattacachandricd, 
according to his usual expedient of reconciling conflicting 
doctrines, puts the decision of the question on the character 
of the claimant—a criterion, it must be confessed, not very 
precise. 

It is clear that a man having adopted a boy, and that boy 
being alive, he cannot adopt ‘another. It is written in the 


Dallacuminuinsd : “A man destitute of a son (aputra) is 
one to whom no son has been vorn, or whose son has died: for 


a teal of Sounaka express, “one to whom no son has been 
born, or whose son has died, having fasted fot a san, &c.; + 


* This question was circulated by the Court of Sudder Dewanny 
Adawlut to all the Courts under its jurisdiction to ascertain the law on the 
point from their ¢findu law-officers, See p. 191, Considerations on Hindu Law, 

+ Page 2.—There is a vyavastha maintaining the opposite doctrine, the 
authority citcd for which is a verse ascribed to Menu, thouzh not to be 
found in the Institutes : *‘Many sons are to be desired, that some one of 
them may travel to Gya.” But this text obviously relates to legitimate 
sony. See the case of Goureepershad Rai v, Musst. Jymala, p. 136, vol. i., 
S. D. A. Reports. And Mr. Colcbrooke observes, in a note to p. 42. ibid, 
that the validity of a second adoption, while another son, whether by birth 
or adoption, is living, is question on which writers of eminence have 
disavreed ; that Jaganndtha, in his Digest, inclines to hold it valid ; but 
that the author of the Dutlucamimansa, n work of creat authority, maintains 
the contrary opinion. 
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but it seems to be admitted thata man having a legi- 
timate son may no only authorize his wife to adopt a son 
after his death, failing such legitimate son, but also, failing 
the son so adopted, to adopt another in his stead ;* and it 
has also been ruled that autherity to a wife to adopt, in the 
event of a disagreement between her and a son of the 
husband, then living, will not avail; though authority to 
adopt, in the event of that son’s death, would be valid+ It 
is a disputed point, whether a widow having, with the sanc- 
tion of her hushand, adopted one son, and such son dying, 
she is at liberty to adopt another without having received 
conditional permission to that effect from her hnsband. Ac- 
cordieg to the doctrine of the Dattacamimansa, the act 
would clearly be illegal ; but Jagannatha holds the sccond 
adoption in such case would be valid, the objcct of the first 
having been defeated, According tothe authoritics which 
are followed in Bengal and Benares, a woman is competent, 
after the death of her husband, to adopt a son, provided he 
gave her permission to do so during his lifetime; and, 
according to the law of the western provinces, with the sanc- 
tion of the husband’s kindred, after his death ; these author- 
ities cantending, that although a woman cannot of herself 
perform the ceremonies requisite to adoption, yet that there 
is no objection to her calling in the assistance of learned 
Brahmins, as is practised by Sudras on similar occasions. But 
according to the doctrine of Vachespati, whose authority is 
recognized in Mithila, a woman cannot, even with the previ- 
ously obtained sanction of her husband, adept a son after 
his death, in the Datiaca form; and to this prhibitory rule 


* Case of Shamchunder and Rooderchunder. p. 209, vol. i, 8. D. A. 
Reports, where it was estsblished that there may be two successive adop- 
tions by the widows of the same man; and the case of Musst. Solukhna 
v. Ramdolal Pande and others, p. 334, vol. i, 


aoe of Musst. Solukhnar, Randolal Pande and others, vol, i, 
p. 325, 
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may be traced the origin of the practice of adopting in the 
or itrima form, which is there prevalent. This form re- 
* quires no ceremony to complete it, and is instantaneously 
perfected by the offer of the adopting, and the consent of 
the adopted, party. It is natural for every man to expect an 
heir, so long as he has life and health ; and hence it is usual 
for persons, when attacked by illness, and not before, to give 
authority to their wives to adopt. Bu» in Mithilé, where 
this authority would be unavailable, the adoption is perform- 
ed by the husband himself; and recourse is naturally had-to 
that form of adoption which is most easy of performance, and 
therefore less likely to be frustrated by the impending dis- 
solution of the party dosirous of adopting. 

It is an universal rule in Bengal and Benares that a 
woman can neither adopt a son, nor give away her son in 
adoption, without the sanction of her husband previouly 
obtained ; but it does not appear that the prohibition in 
Mithilé, which prevails against her receiving a son in adop- 
tion according to the Dattaca form, even with the previous 
sanction of her husband, he being dead, extends to her re- 
ceiving a boy in adoption according to the Critrima form ; 
and the son so adopted will perform her obsequies, and suc- 
ceed to her peculiar property, though not to that of her de- 
ceased husband.* It is not uncommon in the province of 
Mithild for the husband to adopt one Critrima son, and the 
wife another. é 


I have laid it down as a rule that in the present age 
adoption is allowable only in the Dattaca Dwyamushyana, 
and Critrama forms; but I find, on reference to the 
Elements of Hindu Law, that a question was agitated as to 
the admissibility of the Crita, or son bought. The point 
was much eanvassed, and gave rise to a protracted contro- 


*Suth, Synopsis, note 5, p, 222, 
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versy between two of the most eminent scholars of the day ;* 
and there is a case in the Sudder Dewanny Adawlut Re 
ports,+ in which the claimant was alleged to be of the Pau- 
nerbhava class,t and in which, in all probability, the claim 
would have been adjudged, had it been proved to be custom- 
ary for sons of that description to succeed. Although, 
therefore, it may be asserted that, generally speaking, there 
are only three species of adoption allowable in the present 
age, yet the rule should be-qualified, by admitting an excep- 
tion in favour of any particular usage which may be proved 
to have had immemorial existence. Thus, it appears that 
the Goswamis and other devotees who lIcad a life of celibacy 
buy children to adopt them in the form termed Creta, or son 
bought ; and that the practice of appointing brothers to raise 
up male issue to deceased, impotent, or even absent husbands, 
still prevails in Orissa.§ The son so produced is termed 
Cshetraja, or son of the wife; and doubtless these several 
sorts of subsidiary sons should be held entitled to the patri- 
mony of their adopting fathers, in places where the lex loci 
would justify the affiliation. 








In former times it was the 
practice to affiliate daughters in default of male issue, but 
the practice is now forbidden The other forms of adoption 
enumerated by AMenw** appear to be wholly obsolete in the 
present age. Any discussion, therefore, of their relative 
merits would be fereign to the purpose of this publication. 


*S.c Hem. Hin. Law, App., p. 107 et 

TVoli.. p. 28. 

{See Mitac.. chap. i., sec. 2. § 8. 

§ Note to Dig., vol. iii, p. 267. 

See note, 5. D. A. Reports, vol, ii. p. 175. 
{Jimutarahana, cited in Dig., vol. iii. p. 493," 
**Institutes, chap. iv.. §9 159 and 160, 


CHAPTER VIL. 
MINORITY. 


Avreeably to the Hindu law, as current in the Benares 
and Mithilé schools, minority is held to last until after the 
expirauiun of sixteen years of age ;* 4nd according to the 
docrtine of Bengal, the end of fifteen years is the limit of 
minority.+ 

A father is revogaized as the legal. guardian of his chil- 
dren, where, he exists; and, where the father is dead, the 
mother may assume the guardianship ;} but where the duties 
of manager and guardian are united, she is, in the exercise 
of the former capacity,? necessarily subject to the control 
of her husband’s_relations ; and with respect to,the minor's 
person likewise, there are some acts to which she is incom- 
petent, such as the performance of the several initiatory rites, 
the, management of which rests with the paternal kindred. 
In default of her, an elder brother of a minor is competent 
to assume the guardianship of him. In default of such bro- 
ther, the paternal relations generally_are‘entitled,to hold the 
office of guardian; and, failing such relatives, the office de- 
volves on the maternal kinsmen, according to theit degree of 
proximity, but the appointment of guardians universally rests 
with the ruling power§ 


* Until tne minors artive at years of discretion :” in the sense of 
restriction, beforé they attain their seventeeth year.—The Retnacara, 
See Dig., vol. iv., p. 243. According to Colebrooke, sixteen years must 
be completed.—-Elem. Hin. Law, Adp., p. 208, 

+ See Annotations on the Dayabhdgu, p. 58; and Dig., vol. i. p. 300, 

¢ And this has been held to include the stepmother, whose right of 
guardianship was declared to be superior to that of the minor's paternal 
uncle.—Bombay Reports, vol. ii., p, 144. 

§ Dig., vol. iif, p. 544, and Elem, Hin. Law, App., p. 202, 
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The guardianship of a female (whether she be a minor of 
adult) until she be disposed of in marriage rests with her, 
father; if be be’dead, with her nearest paternal relations,* 
After her marriage, a woman is subjected to the control of 
her husband’s family. In the first instance, her husband is 
her guardian; in default of him, her sons, grandsons, and 
great-grandsons are competent to assume the guardianship ; 
and, in default of them, her husband’s heirs generally, or 
those who are entitled to inherit his estate after her death, 
are competent to exercise the duties of guardian over herself 
and her property. On failure of her husband’s heirs, her 
paternal relations are her guardians ; and, failing ‘them, her 
maternal kindred. In point of fact, females are kept in a 
continual state of pupilage. 


The ruling power is in every instance, whether the natural 
and legal guardians be living or dead, recognized to be the 
legitimate and supreme guardian of the property of all 
minors, whether male or female ;+ and it may here be men- 
tioned that, agreeably to the regulations of Government, the 
state of minority is held to extend to the end of the 
eighteenth year.} 


As to the power of guardians over the property of their 
wards, I apprehend that much misconception exists. As I 
understand the provisions on the subject, “ minors are, under 
the protection of the law, favoured in all things which are 
for their benefit, and not prejudiced by any thing to their 
disadvantage.”§ It has been laid down by Sir William Jones 


* See Elem. Hin. Law, App., pp. 22 and 204. 

{ Thus the property of a woman, and the goods of a minor, falling 
into the king’s power, should not be taken by him as owner: this has 
been already noticed. But it may be here remarked that the property of 
@ minor should be entrusted to heirs, and the rest appointed with his 
concurrence, or, if the infant be absolutely incapable of discretion, with 
the consent of a near and unimpeachable friend, such as his mother and 
the rest.” See Dig., vol. iv., p. 243. 

J Section 2, Regulation XXVI., 1793. 

§ Colebrooke on Oblizations and Contracts, chap, x,,°§ 686. 
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ythat “assets may be followed in the hands of any represen- 
etative.’* This is doubtless true, but a latitude has been 
given to the rule which the terms of it do not warrant. It 
has been held, I believe, that, for this purpose, a guardian 
may be considered as the representative of the deceased ; 
whereas it is obvious that, guoad hoc, he is only the repre- 
sentative of his successor. I understand the expression to 
mean that whoever takes the assets, whether near or remote 
in the order of inheritance, ia liable ,for the debts of the 
deceased, so far as those assets go, provided such heir have 
attained the age of majority ; and that, where the heir is a 
minor, the creditor must wait until the minority expires be- 
fore he can come upon the assets for the liquidation of his 
debts. Subject to this condition, the son must pay his father’s 
debts, as well as all necessary debts contracted on his account 
during his minority. And according to the Benares school, 
the debts of the father are binding on the son,t whether the 
former left property or not, as well as those of the grand- 
father ; but. he need not pay interest on the latter. 


The following case arose but very lately in the Court of 
Sudder Dewanny Adawlut. A,a Hindu zemindar of Bengal, 
executed a deed of sale for a portion of his estate to B; B 
executing a separate engagemert that the sale should be re- 
deemable by re-payment of the money with interest within 
the term of a year. Before the term expired, the zemindar 
A died, leaving a widow and an adopted minor son, ur rather 
a son adopted by authority, after his death, by the widow. 


. oo note to Colebrooke’s Translation of Jaganndtha's Digest, vol. i. 
. 266, 

: + But the obligation is considered only as a moral, and not a legal 
one, provided there are no assets. See Colebrooke, cited in App. Elem. 
Hin. Law, p. 347; but the same high authority has laid down as a prin- 
ciple, in his Treatise on Obligations and Contracts (chap. ii., 4 51), that 
heirs succeed to the obligations of ancestors without any reference to the 
adequacy of the property, and the rights of inheritance must be relin- 
buished, when its obligations sre repudiated. And see Elem. Hin. Law, 
App., pp. 464 and 465. 
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Within a few days of the completion of the term when the 
sale would have become absolute and irrevocable, the widow, 
as guardian of the minor, borrowed money elsewhere of C, 
with which she paid the debt of B, and freed the land, exe- 
cuting to the lender a similar second sale of the same land, 
redeemable within a given term ; which term, however, ex- 
pired without re-payment on her part. The question then 
here was; First, Could any rule of Hindu law prevent the 
land from becoming the property of B, on the term of the 
first sale expiring without re-payment? Secondly, If there 
be no such rule, and the widow saved the land for a time by 
the second conditional sale, was it not a case of necessity, 
such as to justify her act in behalf of her ward, as clearly 
beneficial tohim? Thirdly, if a father sell a portion of his 
land, with a condition for redemption, and his heir (a minor), 
or his guardian on his part, do uot redeem, is not such land 
gone irrevocably ? And fourthly, Do the debts of a father 
become payable out of his assets, even in the hands of his 
heir (who is 4 minor), on demand from the guardian? The 
substance of the reply of the Hindu law-officers consulted 
on this occasion was, that no necessity for the sale had been 
made out, inasmuch asthe estate of the deceased could not 
have been legally alienable for his ancestor's debts until after 
the minor had attained majority. Judgment was, however 
given for the purchaser: and the following arguments were 
used on the occasion: That supposing the ancestor's condt- 
tional sale to have remained unredeemcd after the expira- 
tion of the period stipulated, and the usual term of notice, 
the land would, of necessity, have fallen to the former credi- 
tor: That it was mere folly to urge that the act of the 
mother in saving it for a time, and obtaining a further period, 
was not be held gond as an act evidently for the benefit of 
the minor, inasmuch as, but for her renewal by a fresh loan 
in her capacity of guardian, the conditional sale must 
undoubtedly have become absolute to the creditor: That 


OF 


wccording to the invariable parctice.of the courts, no plea of 
éninority could be listened to, or any other doctrine recog- 
nized than that the estate of a Hindu of Bengal becomes 
liable at his death for the satisfaction of his just debts, espe- 
cially where he has pledged his land as security for those 
debts, and that his power of selling outright, or conditionally, 
any part of or all his landed property, could not be question- 
ed: That any other doctrine would involve in confusion the 
acts of the court for many years past, as there was scarcely a 
contract of conditional sale in the provinces where that form 
of contract: prevails, in which some out of the numerous co- 
sharers were not minors when the sale became absolute ; and 
that, if their minority, in such cases, must be considered a 
bar to foreclosure, and cause the transaction to ran on fifteen 
years longer, there would probably be an end to such transac- 
tions altogether, and it would not be possible to raise money 
at all, or at least not except on harder terms than at present : 
That the doctrine maintained by the court appeared to be 
supported by the opinion of the commentator Jagannatha,+« 
and that though there should prove to be conflicting opinions 
as to the law, the established usge and practice aught to 
prevail : And, in short, that whatever might be the real doc- 
trine of the Hindu law on the subject, the court*was bound 
to follow that law in matters of inheritance, marriage, caste, 
and religious usages ouly, and not in matters of contract, of 
which nature the case in question appeared to be. 


In answer to the above arguments, it may be observed 
that, supposing‘the m-nor's estate not to be liable, there did 
not exist any necessity for the widow's making a cqnditional 
sale. It may be assumed, too, that, accarding to our own 
regulations, a mortgage would not be foreclosed against a 
minor, and that he would be allowed his equity of redemp- 


See Dig., vol. i., chap. 5, on payment of debts and particularly 
172, as tranglated by Mr. Colebrooke. 
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tion on coming of age. It did not, therefore, signify whethet 
the term of the mortgage-was near expiring or not. It waé 
at the lender’s own risk to take a mortgage, in which the 


borrower's interest. might expire before the expiration of the 


term. 
I shall not, however, enter into any question ag to the 


expediency or otherwise of the doctrine established in this 
instance, but content myself with a brief inquiry as to the law 
of the case, which appears quite clear, when disencumbered 
of the commentary of Jaganndtha, whose authority cannot 
be held to be oracular or incontrovertible in any instance, 
especially where it is opposed by texts of unquestioned 
weight and indubitable import. The first text at all to the 
point is that of Ydjynyawalcya (191). It has thus been 
trauslated by Mr. Colebrooke, witha view to adopt it to the 
subsequent commentary of Jaganndtha: “He who has 
received the estate of a proprietor, leaving no son capable 
of business, must pay the debts of the estate, or, on failure 
of him, the person who takes the wife of the deceased ; but 
not the son whose father’s assets are held by another.” 
Now, here it must be observed that the word in ¢talies are 
not in the original, and that the expression “capable of 
business” is clearly an interpolation of the commentator, 
The original is rikthagrahee, or taker of the property. In 
the concluding part of the text it is distinctly stated that 
the son whose father’s assets are held by another must not 
pay the debts. The next text is that of Néreda (172), which, 
agreeably to Jagannitha’s comment, has been thus trans- 
lated by Mr. Colebrooke: “Of the successor to the estate, 
the guardian of the widow and the son not competent to the 
management of the affatrs, he who takes the assets becomes 
liable for the debts: the son, though incompetent, must pay 
the debt, if there be no guardian of the widow, nor a succes- 
sor of the estste; and the person who took the widow, if 
there be no successor to the estate, nor competent son.” 


©" OF MINORITY, 


Were the original does not mean ason incompetent from 
whinority to manage his affairs, but a son incompetent to 
inherit by reason of some natural disqualification, such as 
blindness, disease, or the like. A son, even though incom- 
petent to inherit, in the same manner as a son who does not 
inherit assets, is morally bound to pay his father’s debts; 
and the object of the above text is to show the obligation 
under which he lies, if there be no successor to the estate, 
nor guardian of the widow. Theré is nothing whatever, in 
any text that I have been able to discover, relative to the 
paymeut of debts by a guardian, Lastly come the two texts 
of Catydyana and Néreda (187 and 188): “On the death 
of a father, his debt shall in no case be paid by his sons, inca- 
pable from non-age of conducting theit own affairs; but at 
their full age of fifteen years, they shall pay it in proportion 
to their shares, otherwise they shall dwell hereafter in a 
region of horror.” “Even though he be independent, a son 
incapable from non-age of conducting his affairs is not im- 
medrately liable for debts.” It will be observed that Jagan- 
ndtha, in commenting on these passages, attempts to make 
a distinction between minority and infancy, and infers that 
it is only during the latter state that a son is exempted from 
liability for his father’s debts; but the text in the original 
is aprdptavyavdhara, which clearly means one who has not 
attained the age prescribed for the management of affairs. 
Tt follows that where, owing to a son’s minority, the father’s 
assets are taken in charge by another person, such person 
cannot legally apply any portion of the assets to the payment 
of the father’s debts; and that it is only where a person 
succeeds to property in his own right, that he is at liberty to 
pay the debts of the ancestor by means of such property. A 


guardian may, indeed, dispose of a portion to meet a neces- | 


sity arising fur the minor's subsistence; but no necessity 
can by possibility arise for disposing of any portion to pay 
the minor’s father’s debts, for he must cease to be a minor 
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before he can be liable. Nor does there appear to be mucty 
of hardship in this rule. The provisions of the English law 
savour of much more hardship; for, according to it, real 
estates are not subject at all to the payment of debts by 
simple contract, unless made so by will. All immoveable 
property, in the Hindu law, is subject to a kind of entail; so 
much so, that the right of the son is equal to that of the 
father, supposing the property to be ancestral ; and it would 
be hard enough, under such circumstances, that the impru- 
dence of the father should ruin the son; for, as it is, he is 
bound, both legally and morally, to pay the debts; and it 
may be, perhaps, but just that the period for exacting pay- 
ment should be postponed until he comes to years of discre- 
tion sufficient to enable him to realize the means of satisfy- 
ing the creditors with the least detriment to himself. The 
assets cannot in the meantime be alienated by the minor, 
and the creditor is ultimately sure, where assets exist, of 
receiving the amount of his demand with interest. Especially 
in a case of mortgage, where the produce of the property or 
the usufruct might be awarded to the creditor in lieu of in- 
terest, which arrangement could not operate prejudicially to 
either party, or involve any breach of the Hindu law, for the 
usufract of property is one species of legal interest which is 
called bhogaldbhd, or interest by enjoyment. The pundits 
being called upon to expound the law in a case involving a 
similar quéstion« which .was recently decided at Bombay 
they declared that a woman who had succeeded, as heir-at- 
hasv, to property left by her own father, connot dispose of that 
property in liyuidatiom of the debts of her husband, unless 
her son, having already attained the age of sixteen years, or 
age of discretion, shall consent to the act. This, it will be 
observed, is a stronger case than the one above alluded to, 
because a son is' bound to pay the debts of his father, 


encanto enn ttt enennn—naretoennentnie eae, 


* Bombay Reports, vol. i., pr 176. 
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ivhether he inherits assets, or nob; and by this decision it was 
determined that property to which he had a claim in expet- 
tancy only, could not be alienated for that purpose, until he 
attain the age of majority ; andit was ruled also, in‘a case 
decided under the Madras Presidency, that the father being 
dead, his son is not liable for his debts until after he has 
attained the age of seventeen.* 


* Elem, Hip, Law, App., p, 206, 
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ACTS. 


ACT VI OF 1871. 


THe Benaat Civit Courts’ Act,* 1871. 

S. 24. Where, in any suit or proceeding, it is necessary for 
any Court under this Act to decide any question regarding 
succession, inheritance, marriage, or caste, or any religious 
usage or institution, the Mubammadan law in cases where 
the parties are Muhammadan, andthe Hindu !aw in cases 
where the parties are Hindus, shall from the rule of decision 
except in so faras such law has, by legislative enactment, 
been altered or abolished. 

In cases not provided for by the former part of this sec- 
tion, or by any other law for the time being in force, the 
Court shall act according to justice, equity, and good con- 
science, 


ACT XXI. OF 1850. 


FREEDOM OF RELIGION. 
An Act for extending the principle of section 9, Regula- 
tion VII. 1832, of the Bengal Code throughout the Terri- 
tories subject to the Government of the East India Com- 


WHEREAS it is enacted by section 9, Regulation VII. 1832, 
of the Bengal Code, that “whenever in any civil suit the 
parties to such suit may be of different persuasions, when 
one party shall be of the Hindu and the other of the Muham- 
madan persuasion, or where one or more7of tne parties to the 


* This Act is in force in Bengal and the N. W. Provinces only. 
t Declared to apply to the whole of British India, except the Scheduled 
Districts, Act No. XV. of 1874. 
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ih OF HINDU WIDOWS. 


to the suib shall not be either of the Muhammadan or Hindi 
persuasions, the laws of those religions shall not be permit- 


ted to operate to deprive such party or parties of any pro- 
perty to which, but for the operation of such laws, they 
would have been entitled ;” and whereas it will be beneficia} 
to extend the principle of that enactment throughout the 
territories subject to the government of the East India Com- 
pany ; It is enacted as follows :— 


1. So much of any law or usage now in force within the 
territories subject to the government of the East India Com- 
pany, as inflicts on any person forfeiture of rights of prcperty, 
or may be held in any way to impair or affect any right of 
inheritance, by reason of his or her renouncing, or having 
been excluded from the communion of any religion, or being 
deprived of caste,’* shall cease to be enforced as law in the 
Courts of the East India Company, and in the Courts estab- 
lished by Royal Charter within the said territories. 


ACT XV. OF 1856. 
RECEIVED THE GOVERNOR-GENERAL’S ASSENT ON 
THE 25TH JULY 1856. 
An Act tv remove all legal obstacles to the marriage of 
Hindu Widows.t 


WHEREAS it is known that, by the law as administered in 
the Civil Courts established in the territories in the posses- 
sion and under the government of the Hast India Company, 
Hindu widows, with certain exceptions, are held to be, by 
reason of their having been once married, incapable of con- 
tracting a second valid marriage, and the offspring of such 


* 13 Beng. 25, 75—76 

+ 9 Moo. I. 4. 239 

t Declared to apply to the whole of British India, except the Scheduied 
Districts, Act No. XV. of 1874. As to the cffect of unchastily in the casc 
ef a widow who has once inherited, see 13 Beng. 1. 
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by the will or testamentary disposition of the deccased hus- 
band, the guardian of his children, the father or paternal 
grandfather, or the mother or paternal grandmother, of the 
deceased husband or any male relative of the deceased 
husband, may petition the highest Court having original ju- 
risdiction in civil cases in the place where the deceased hus- 
band was domiciled at the time of his death, for the appoint- 
ment of some proper person to be guardian of the said 
children, and thereupon it shall be lawful for the said Court, 
if it shall think fit,” to appoint such guardian, who, when 
appointed, shal! be entitled to have the care and custody of 
the said children, or of any of them, during their minority, 
in the place of their mother; and in making such appoint- 
ment the Court shall be guided, so far as may be, by the 
laws and rules in force touching the zurardiauship of children 
who have neither father nor mother. 


Provided that. when the said children have not property 
of their own sufficient for their support and proper educa- 
tion whilst minors, no such appointment shall be made 
otherwise than with the consent of the mother, unless the 
proposed guardian shall have given security for the support 
and proper education of the children whilst minors. 


4. Nothing in this Act contained shall be construed to 
render any widow, who, at the time of the death of any per- 
son leaving any property, is a childless widow, capable of 
inheriting the whole or any share of such property, if, before 
the passing of this Act, she would have been incapable of 
inheriting the same by reason of her being a childless 
widow. . 


5. Except as in the three preceding sections is provided, 
a widow shall not, by reason of her remarriage, forfeit any 
property, or avy right to which she would otherwise be 
entitled; and every widow who has remarried shall have 


RKE-MARRIAGE OF HINDU WIDOWS. 


he same rights of inheritance as she would have had, had 
such marriage been her first marriage. 


§. Whatever words spoken, ceremonies performed, or 
engagements made, on the marriage of a Hindu female who 
has not been previously married, are sufficient to constitute 
a valid marriage, shall have the same effect, if spoken, per- 
formed, or made on the marriage of a Hindu widow; and no 
marriage shall be declared invalid on the ground that ‘such 
words, ceremonies, or engagements are inapplicable to the 
case of a widow. 


7. If the widow re- marrying is a minor whose marriage 
has not been consummated, she shall not re-marry withvut 
the consent of her father, or, if she has no father, of her 
paternal grandfather, or, if she has no such grandfather, of 
her mother, or, failing all these, of her elder brother, or, fail- 
ing also brothers, of her next male relative. 


All persons knowingly abetting a marriage made contrary 
to the provisions of this section shall be liable to imprison- 


ment for any term not exceeding one year, or to fine, or to 
both. 


And all marriages made contrary to the provisions of this 
section may be declared void by a Court of law. Provided 
that, in any question regarding the validity of a marriage 
made contrary to the provisions of this section, such con- 
sent as is aforesaid shall be presumed until the contrary is 
proved, and that no such marriage shall be declared void 
after it has been co:.summated. 


In the case of a widow who is of full age, whose mar- 
riage has been consummated, her own consent shall be suff- 
cient consent to constitute her re- marriage lawful and valid. 
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WILLS OF HINDUS, ETC. 


THE HINDU WILLS’ ACT, 
No, XXI. oF 1870. 

An Act to regulate the Wills of Hindus, Jainas, Sikhs, 
and Buddhists in the Lower Provinces of Bengal and 
in the Towns of Madras and Bombay. 

WHEREAS it is expedient to provide rules for the execution; 
attestation; revocation, revival, intefpretation, and probate of 
the wills of Hindus, Jainas, Sikhs, and Buddhists in the 
territories subject to the Lieutenant-Governor of Bengal and 
in the towns of Madras and Bombay ; It is hereby enacted 
as follows :— 

1, This Act may be called “ The Hindu Wills’ Act, 1870 -” 

2. The following portions of the Indian Succession Act, 
1865, namely,— 
sections 46, 48, 49, 50, 51, 55, and 57 to 77 (both inclusive), 
sections 82, 88, 85, 88 to 108 (both inclusive), 
sections 106 to 177 (both inclusive), 
sections 179 to 189 (both inclusive), 
sections 191 to 199 (both inclusive), 

so much of Parts XXX, and XXXI, as relates to grants of 
probate* and letters of administration with the will annexed, 
and 

Parts XXXIII. to XL. (both inclusive), so far as they 
relate to an executor and an administrator with the will 
annexed, 
shall, notwithstanding anything contained in section 331 
of the said Act, apply— 

(a) to all wills and codicils made by any Hindu, Jaina, 
Sikh, or Buddhist, on or after the first day of September one 
thousand eight hundred and seventy, within the said terri- 


* This makes “the probate evidence against all persons, executor or 
others, interested under the will,” 8 Beng, 208, 220. 


WILLS OF HINDUS, ETC, 


CS or the local limits of the ordinary original civil juris- 
iction of the High Courts of Judicature at Madras and 
Bombay ; and 

(b) ‘to all such wills and codicils made outside those terri- 
tories and limits, so far as relates to immoveable property 
situated within those territories or limits: 


3. Provided that marriage shall not revoke any such will 
or codicil : 


And that nothing herein contained shall authorize a testa- 
tor to bequeath property which he could not have alienated 
inter vivos, or to deprivé any person of any right of main- 
tenance of which but for section 2 of this Act, ne could not 
deprive them by will; 

And that nothing herein contained shall vest in the execu- 
tor or administrator with the will annexed of a deceased 
person any property which such person could not have alie- 
nated inter vivos : 


And that nothing herein contained shal! affect any law 
of adoption or intestate succession : 

And that nothing herein contained shall authorize any 
Hindu, Jaina, Sikh, or Buddhist to create in property any 
interest which he could not have created before the first day 
»of September one thousand eight hundred and seventy. 


4. On and from that day, section 2 of Bengal Regulation 
V. of 1799 shall be repealed so far as relates to the executors 
of persons who are not Muhammadans, but are subject to 


the jurisdiction of a District Court in the territories subject 
to the Lieutenant-Governor of Bengal. 


5. Nothing contained in this Act shall affect the rights, 


duties, and privileges of the Administrators-General of Ben- 
gal, Madras, and Bombay, respectively.* 


* See Act II, of 1874, 
12 
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CIVIL MARRIAGE ACT, 


G. In this Act and in the said sections and Parts of 
Indian Succession Act, ‘all words defined in section 3 of the 
same Act shall, unless there be something repugnant in the 
subject or context, be deemed to have the same meaning as 
the said section 3 has attached to such words respectively : 

And in applying sections 62, 63, 92, 96, 98, 99, 100, 101, 
102, 103, and 182 of the said Succession Act, to wills and 
codicils made under this Act, the words, “son,” “sons,” 
“child,” and “children,” shall be deemed to include an 
adopted child; and the word “grandchildren” shall be 
deemed to include the children, whether adopted or natural- 
born, of a child, whether adopted or natural-born ; and the 
expression “ daughter-in-law” shall be deemed to include 
the wife of an adopted son : 

And in making grants, under this Act, of letters of admi- 
nistration with the will annexed, or with a copy of the will 
annexed, section 195 of the said Succession Act shall be 
construed as if the words, ‘ and in case the Hindu Wills’ Act 
had uot been passed,” were added thereto ; and section 198 
of the suid Succession Act shall be construed as if, after the 
word “ intestate,” the words, “ and the Hindu Wills’ Act had 
not been passed,” were inserted ; and sections 230 and 231 
of the said Succession Act shall be construed as if the words, 
“af the Hindu Wills’ Act had not been passed,” were added” 
thereto, respectively, 


ACT III OF 1872. 


RECEIVED THE GOVERNOR-GENERAL’S ASSENT 
ON THE 22ND MARCH 1872. 
An Act to provide a form of Marriage in certain cases. 


WHEREAS it is expedient to provide a form of marriage for 
persons who do not profess the Christian, Jewish, Hindu, 
Muhammadan, Parsi, Buddhist, Sikh, or Jaina religion, and 


CIVIL MARRIAGE ACT. 


to legalize certain marriages the validity of which is doubt- 
ful; It is hereby enacted as follows :— 

1, This Act extends to the whole of British India. 

2. Marriages may be celebrated under this Act between: 
persons neither of whom professes the Christian, or the 
Jewish, or the Hindu, or the Muhammadan, or the Parsi, or 
the Buddhist, or the Sikh, or the Jaina religion, upon the 
following conditions :— ° 

(1.) Neither party must, at the time of the marriage, have 
a husband or wife living. 

(2.) The man must have completed his age of eighteen 
years, and the woman her age of fourteen years, according 
to the Gregorian calendar :— . 

(3.) Each party must, if he or she has not completed the 
age of twenty-one years, have obtained the consent of bis 
or her father or guardian to the marriage : 

(4.) The parties must not be related to each other in any 
degree of consanguinity or affinity which would, according 
to any law to which either of them is subject, render a mar- 
riage between them illegal. 

Ist Proviso.—No such Jaw or custom, other than one re- 

lating to consanguinity or affinity, shall prevent them from 
marrying. 
e 2nd Proviso.—No law or custom as to consanguinity shall 
prevent them from marrying, unless a relationship can be 
traced between the parties through some common ancestor, 
who stands to each of them in a nearer relationship than 
that of great-gregat-grandfather or great-great-grandmother, 
or unless one of the parties is the lineal ancestor, or the bro- 
ther or sister of some lineal ancestor, of the other. 

3. The local Government may appoint one or more Regis- 
trars under this Act,* either by namd or as holding any 


* See Calcutta Gazette, 22nd May 1872, p. 2321 : 
Bombay Government Gazette, 2th September 1872, p. 1046 
Fort St. Geerye Gazette, 24th Dieember 1872, p. 2064, 
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CIVIL MARRIAGE ACT. 


office .for the time being, for any portion of the territory 
subject to its administration. The officer so appointed shal.’ 
be called “Registrar of Marriages under Act IIT. of 1872,” 
and is hereinafter referred to as the “Registrar.” The por- 
tion of territory for which any such officer is appointed shall 
be deemed his district. 


4. When a marriage is intended to be solemnized un- 
der this Act, one of the parties must give notice in writing 
to the Registrar before whom it is to be solemnized. 

The Registrar to whom such notice is given must be tho 
Registrar of a district within which one at least of the 
parties to the marriage has resided for fourteen days before 
such notice is given. 


Such notice may be in the form given in the first schedule 
to this Act. 


5. The Registrar shall file all such notices and keep them 
with the records of his office, and shall also forthwith enter 
a true copy of every such notice in a book to be for that 
purpose furnished to him by the Government, to be called 
the “Marriage Notice Book under Act III. of 1872,’ and 
such book shall be open at all reasonable times, without fee, 
to all persons desirous of inspecting the same. 


6. Fourteen days after notice of an intended marriage has 
been given under section 4, such marriage may be solem- 
nized, unless it has becn previously objected to in the man- 
ner hereinafter mentioned. 


Any person may object to any such marriage on the 
ground that it would contravene some one or more of the 
conditions prescribed in clause (1), (2), (8), or (4) of sec- 


tion 2. 


The nature of the objection made shall be recorded in 
writing by the Registrar in the register, and shall, if ncces- 


CIVIL MARRIAGE ACT. 


sary, be read over and explained to the person making the 
(objection, and shall be signed by him or on his behalf. 

7. On receipt of such notice of objection the Registrar 
shall not proceed to solemnize the marriage until the lapse of 
fourteen days from the receipt of such objection, if there be 
a Court of competent jurisdiction open at the time, or, if 
there be no such Court open at the time, until the lapse of 
fourteen days from the opening of such Court, 

The person objecting to the intended marriage may file a 
suit in any Civil Court having local jurisdiction (other than 
a Court of Small Causes) for a declaratory decree, declaring 
that such marriage would contravene some onc or more of 
the conditions prescribed in clause (1), (2), (3), or (4) of 
section 2. 


8. The officer before whom such suit is filed shall there- 
upon give the person presenting it a certificate to the effect 
that such suit has been filed. Ifsuch certificate be lodged 
with the Registrar within fourteen days from the receipt of 
notice of objection, if there be a Court of competent juris- 
diction open at the time, or, if there be no such Court open 
at the time, within fourteen days of the opening of such 
Court, the marriage shall not be solemnized till the decision 
of such Court has been given, and the period allowed by law 
for appeals from such decision has elapsed ; or, if there be an 
appeal from such decision, till the decision of une Appellate 
Court has been given. 

If such certificate be not lodged in the manner and within 
the period prescribed in the last preceding paragraph, or if 
the decision of the Court be that such marfiage would not 
contravene any one or more of the conditions prescribed in 
clause (1), (2) (3), or (4) of section 2, such marriage may be 
solemnized. ° 

If the decision of such Court be that the marriage in 
question would contravene any one or more of the conditions 
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prescribed in clause (1), (2), (8), or (4), of section 2, the mar- 
riage shall not be solemnized. 


9. Any Court in which any such suit as is referred to in 
section 7 is filed, may, if it shall appear to it that the objec- 
tion was not reasonable and bond fide, inflict a fine, not exceed- 
ing one thousand rupees, on the person objecting, and award 
it, or any part of it, to the parties to the intended marriage. 

10. Before the raarriage is solemnized, the parties and 
three witnesses shall, in the presence of the Registrar, sign 
a declaration in the form contained in the second schedule 
to this Act. If either party has not completed the age of 
twenty-one years, the declaration shall also be signed by his 
or her father or guardian, except in the case of a widow, 
and, in every case, it shall be countersigned by the Re- 
gistrar. 

' 11. The marriage shall be solemnized in the presence of 
the Registrar and of the three witnesses who signed the de- 
claration. It may be solemnized in any form, provided that 
each party says to the other, in the presence and hearing of 
the Registrar and witnesses, “I [A] take the [B] to be my 
lawful wife (or husband).” 

12. The marriage may be celebrated either at the office of 
the Registrar or at such other place, within reasonable dis- 
tance of the office of the Registrar, as the parties desire: 
Provided that the local Government may prescribe the con- 
ditions unger which such marriages may be solemnized at 
places other than the Registrar’s office,* and the additional 
fees to be paid thereupon. 

18. When the marriage has been solemnized, the Regis- 
trar shall enter a certificate thereof in a book to be kept by 
him for that purpose, and to be called the “ Marriage Certifi- 
cate Book under Act III. of 1872,” in the form given in the 


See Caleutia Guzette. 22nd May 1872, p. 2322. 
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schedule to this Act, and such certificate shall be 
signed by the parties to the marriage and the three 
witnesses, 
14. The local Government shall prescribe the fees to be 
paid to the Registrar for the duties to be discharged by him 
under this Act.* 


The Registrar taay, if he think fit, demand payment of 
any such fee before solemnization of the marriage or per- 
formance of any other duty in respect of which it is payable. 

The said Marriage Certificate Book shail, at all reasonable 
times, be open for inspection, and shall be admissible as evi- 
dence of the truth of the statements therein contained, Cer- 
tified extracts therefrom shall, on application, be given bythe 
Registrar on the payment to him by the applicant of a fee 
to be fixed by the local Government for each such extract. 


15. Every person who, being at the time married, pro- 
cures a marriage of himself to be solemniaed under this Act, 


shall be deemd to have committed an offence under section A 


494 or section 495 of the Indian Penal Code, as the case may 
be ; and the marriage so solemnized is void. 


16. Every person married under this Act, who, during the 
life-time of his or her wife or husband, contracts any other 
marriage, shall be subject to the penalties provided in sec- 
tions 494 and 495 of the Indian Penal Code for the offence 
of marrying again during the life-time of a husbahd or wife, 
whatever may be the religion which he or she professed at 
the time of such second marriage. 


17. The Indian Divorce Act shall apply to all marriages 
contracted under this Act and any such marriage may be 
declared null or dissolved in the manner therein provided 


"See Calcutta Gazette 22nd May 1872, p. 2322: 
Bombay Government Gazette, 26th September 1872, p. 1047: 
Fort St, George Gazette, 24th December 1872, p. 2064. 
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CIVIL MARRIAGE ACT. 


and for the causes therein mentioned, or on the ground thaf| 
it cohtravenes some one or more of the conditions prescribed 
in clause (1), (2), (3), or (4), of section 2 of this Act. 

18. The issue of martiages solemnized under this Act 
shall, if they marry under this Act, be deemed to be subject 
to the law to which their fathers were subject as to the pro- 
hibition of marriages by reason of consanguinity and affinity, 
aud the provisoes to section 2 of this Act shall apply to 
them. 

19. Nothing in this Act contained shall affect the validity 
of any marriage not solemnized under its provisions ; nor 
shall this Act be deemed directly or indirectly to affect the 
validity of any mode of contracting marriage; but if the 
validity of auy such wode shall hereafter come into question 
before any Court, such qucstion shall be decided as if this 
Act had not been passed. 

20. [Repealed by Act No. XII. of 1876.) 

21. Every person making, signing, or attesting any decla- 
ration or certificate prescribed by this Act, containing a 
statement which is false, and which he either knows or be- 
lieves to be false or does not believe to be true, shall be 
deemed guilty of the offence deseribed in section 199 of the 
Indian Penal Code. 
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FIRST 


_ (See section 4:) 


Norticr oF 
To , a Registrar of Marriages under Act ILI: of 
1872, for the ¢ District. 


I hereby give’ you notite that'a marriage’ under Act IIT. of 
1872 is intended to be had,. within three calendar mouths 
from the date hereof, between me and the other party herein 
named and ‘described (that is to say) :— | 


saa Rank : Length of re: 
Names Condition. Peareicn: Age. Dwelling place. Sadana 
Unmar- i 10 
A.B. ried. Land. © Of full 28 days. 
Widower. owner. | Age. 
C.D. = Spinster. Minor 
.Witness my hand, this day of 187 
(Signed) A. B. 
SECOND SCHEDULE. : 


"a (See section 10) 
Declaration to be made by the Bridegroom 
I, A B, hereby declare as follows :-— 
1. Iam at the present time unmarried : 
2. I donot profess the Christain, Jewish, Hindu, Muham. 
madan, Pérsi, Buddhist, Sikh or Jaina religion : 
. 3. [have completed my age of eighteen years: 
13. 


CIVIL MARRIAGE ACT, 


Posi oe related to C D [the bride] in any degree of 

ng yor affinity which would, according to the law 
to which I am subject, or to which the said CO D is subject, 
and subject to the provisoes of clause (4) of section 2 of Act 
ii. of 1872, render 4 marriage between us illegal : 


[And when the bridegroom has not completed his age of 
twenty-one years :] ‘ 

5. The consent of my father [or guardian, as the case 
may be] has been given toa marriage between myself and 
C D, and has not been revoked :] 

6. Iam aware that, if any statement in this declaration 
is false, and if in making such statement, I either know or 
believe it to be false, or do not believe it to be true, I am 
liable to imprisonment, and also to fine. 


(Signed) . A B (the bridegroom) 


Declaration to be made by the Bride, 
I, C D, hereby declare as follows :— 
1. Iam at the present time unmarried : 


2. I do not profess the Christian, Jewish, Hindu, Muham- 
madan, Parsi, Buddhist, Sikh, or Jaina religion : 


3. I have completed my age of fourteen years: 


4. Tam not related to A B [the bridegroom] in any degree 
of consanguinity or affinity which would, according to the 
law to which I am subject, or to which the said A B is sub- 
ject, and subject to the provisoes of clause (4) of section 2 
of Act III. of 1872, render a marriage between us illegal : 

[And when the bride has not completed her age of 
twenty-one years, unless she is a widow :] 

5. The consent of M N, my father [or guardian, as the 
case may be] has been given to @ marriage between, myself 
and A B, and bas not been revoked 3} 
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6. I am aware that, if any statement in this declaration 
\., false, and if, in making such statement, I either know or 
believe’ it to be false, or do not believe it to be true, [am 
hable to imprisonment, and also to fine. , 


(Signed) C D'{the bride]. 
Signed in our presence by the above-named A BandCD:: 


GH, 
I J, [three witnesses), 
x1! 


_ CAnd when the bridegroom or bride has not completed 
the age of twenty-one years, except in the case of a widow :} 

Signed in my presence and with my consent by the above- 
named 4 Band C D; 


M N, the father (or guardian] of the 
above-named A B jor C D, as the case 
may be.J ' | 
(Countersigned) EB F. 
Registrar of Marriages under Act ITI, of 
Jor the District of 
Dated the day of 18 


THIRD SCHEDULE. , 


(See sectron 13.) 
° Registrar’s Certificate. 


I, E F, certify that, on'the _ of 18, 
appeared before me A Band C D, each of whom in my pre- 
sence and in the presence of three credible witnesses, whose 
names are signed hereunder, made the declarations required 

13 a 


EXTRACTS. 


HINDU LAW AT THE PRESENT DAY. 
«  (Cowell’s Hindu Law, vol. 4., p. 2) 


With Hindu law, as it may have been ages ago, or as it 
was originally declared by the ancient authorities, we have 
to do only: as with the ancient framework of an historic 
society. The early precepts of the Hindu law-givers have 
been controlled by the vicissitudes of experience; and the 
tules of law, which at the present day govern the lives and 
property of Hindus, depend partly upon the doctrines re- 
ceived by the various schools of interpretation of the sacrad 
text, and partly upon the usages which have obtained in 
‘particular classes or localities, and are adapted to existing 
Ahabits and customs, subject to such modifications, changes, 
and ‘improvements, as have been, faom time to time, intro- 
duced during the last century by the action of the English 
Legislature and the decisions of English Courts. 


WHO ARE GOVERNED BY HINDU LAW. 
| Tagore Law Lectures, 1878, p. 16. 


» I pass on to the consideration of the third question— Who 
are governed by the Hindu law ?—a question of much 
practical inyportance, and not altogether free from ‘difficulty. 
The readiest answer which one would be tempted to return 
to the question is, that the Hindus are the people who are 
geverned by the Hindu law; and this, no doubt, is in 
accordance with the provision of the Charters of the several 
High Courts and the different Civil Courts’ Acts,* which 
declare that in oases relating to marriage, succession, and a 
few other matters, the Hindu law shall apply to Hindus, 


* act VI of [87], 5,24; Act [V of 1872, 8.5; Act TIL of 1873, 5. 16, 
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But the question then, arises, who are the Hindus ? Thq 
name ‘Hindu’ is not tory’ difitite | in‘its sfenification. In 
the Anglo- India law- ‘language of the last century, the word 
‘ Gentoo’ (a word’ of elirfows’ derivation atid supposed to be 
connected with gentoo, oF rather jantu; an animal, and 
gentile, a pagan) occurs as a frequent substitute for it'; and 
Halhed, the translator of the Digest of Hindu Law known 
as the Code of Gentoo Laws, tells us that that word was used 
as a name for those-who professed the Brahmanical religion.«# 
The word ‘ Hindw’ is of forejga origin,} and is derived from 
the word ‘Indus. or ‘Sindhu’; and it was used by the Ma- 
homedans:to designate the people living to the east of that 


river. Etymologically, therefore, the word means an inha- 


bitant of India, and applies to.a Buddhist as much as to a 
Vaishnava. But: this evidently is not its meaning in the 
enactments: above referred:'to. There are indications:in the 
lawt from which it:is: ¢lear that ‘ Hindu’ in legal phraseo- 
logy originally meant a bond fide follower of the Brahman- 
ical religion, or, as the Privy Council in the case of Abra- 
ham v. Abrahamll expressed it, a Hindu not by birth 
merely but by religion ‘also. And ‘considering that it is in 
pursuance of the policy of religious toleration that the Leg- 
islature: has abstained from enacting ‘territorial laws appli- 
cablé to all India, ‘and has ‘alfowed particilar races to be gov- 
erhéd' by their own 'laws one would expeéct'this'to be’ the sense 
in ‘which the'terniig used in. the'abtvermentiondd Acts.’ But it’ 
would hardly be right at thé present day'to'limit the applica- 
tion cf the'téerth to bond’ ‘Rede foltowers' of ' ‘the Brahmanica! 
faith. To say nothing of those, and’ they are’ not a few, 





* Code of Gentoo Laws, Pref. p. xXii. 
+ In‘ the Merutantra, quoted’ in the Ssbaskalpadrame the word 


‘ Hindu’ is sought to be derived from two Sanskrit word Hina (low), 


and * Dosayati (condemns) ; ; 80 that a Hindu wotld mean one who con- 
demus the low; but this Tantra bears evident traces of recent fabrica-, 
tion, and ‘thé derivation it gives, howéver’flattering to the national’ pride 
of the Hindus, must be given up as incorrect. 

+ Sé¢ Ben. Res. VII of 1932, 5. 9.‘ 1 WR. [P. 0.}, 1. 
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whoge observanee of Hinduism is mere matter of outward 
‘form. and social’ convenience, there are classes of persons 
such as the Brahmos, who do not abserve even that out- 
ward farm. Such persona cannot be called Hindus ia 
the above sensa of the term: and yet it would be. goiag 
‘teo far to hold that they are not Hindus withia the meau- 
ing, for instance, of section 331 of Act X of 1883, 
and that succefsion tod their property should be regulated 
by the Indian Succession Act,’and not by the Hindu 
law. ‘Fo include such persons within ‘the category of Hin- 
dus, we must extend the meaning of the term, and take i 
to signify. not only Hindus by religion, but also their des- 
cendants who have not openly abjured the Hindu religion. 

It remains, however, to ascertain who are Hindus by ‘Yeli- 
gion. For our present purpose, we may divide the popu- 
lation of India into three sections—jirat, the descendants — 
of the aboriginal tribes who have more or less avoided 
complete conversion to the Brahmanical religion ; second, the 
descendants of the carly Aryan settlers and of such abori- 
ginal races as have been completely absorbed in the Aryan 
community ; and, third, modern settlers of various religious 
perauasions, such as Mahomedans, Chrigtians, and Parsis. 
As the third class can nevez be confounded with the 
Hindus, we may leave it out of consideration. The second 
division, which comprises the Hindus properly so called, 
has never begn completely homogeneous in religion, and 
it has thrown off various sects at diffcrent times. But as 
this heterogeneous body aad its numerous offshoots admit 
more or less the authority of the Vedas, and conform to a 
few other fundamental tenets of the Brahmanical faith, the 
highly tolerant character of that faith admits them all as 
being within the pale of orthodoxy, andso they may all be 
regarded as Hindus. Theré are ply three Indian sects of 
importance—the Buddhists, the Jainas, and the Sikhs—who 
have entirely repudiated Brahminism, and who ought to be 
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‘ 
excluded from the category of "Hindus; and judging 
from the language of certain enactments* in which those 
three sects are mentioned as classes co-ordinate with the 
Hindus, it would follow that the’ Legislature intepds such 
exclusion. But I may observe that, in the absence of evi- 
dence of any separate law or usage governing these sects, 
the Hindu law has been held to apply to them.t The first 
section comprises a considerable portion 8f the population 
of* the Madras Presidency and Central India, and the hill 
tribes of various other parts of India. Their customs and 
their religion differ widely from those of the Hindus properly 
so called. They have no codes of law, but in some instan- 
ces they have adopted much that is Hindu in their customs 
amd’ religion, and some of these tribes, such as the Koch 
and others, have been described-by Dalton as the Hinduised 
aborigines of India These semi-Hindu races have been 
sometimes regarded as Hindus, and, therefore, sttbject to 
the Hindu law. But this is an error which proceeded from 
our ignorance of the customs and religion of these races. As 
more is now known of them than before, better provision is 
now made for the administration of justice to them. Thus 
we find in the Civil Courts Acts and Local Laws Acts, that, 


in addition to Hindu law, custom, which is the chief source 
of their law, is expressly declared to be the rule of decision 


in certain cases. 

Though ¢he Hindu law, being only the personal law of 
the Hindus, can have no binding force on any one who 
renounces the Hindu religion, yet, he may, if he chooses, 
“abide by the old law, notwithstanding he has renounced 
the old religion.” This doctrine was laid down by the 
Privy Council in the case of Abraham v. Abrdham.|| Lord 


*Act XVII of 1875, 8. 4; Act XXI of 1870. 

+ Lalla Mohabeer Pershid v. Musgamut Kundun Koowar, 8 W. R., 116 ; 
Lopes v. Lopes, 5 Bom., C. J., 185:; Bhagvandas Tejmal v. Kajmal 
10 Bom., 258, 295. See also Sheo Singh Rai v. Dakbo, I. L. KR. 1 All., 668. 

t+ Descriptive Ethnology of Bengal, pp. 2, 89, &c. 

fiw. BCP. C.J, 1. 
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‘Kingsdown, ‘in delivering the judgment of the: Judicial: 


a 


Committee in that case, observed :—“The profession. of 


Christianity reléases the convert from the trammels of the ’ 


Hindoo law, but it does not of necessity involve any change 
of the rights or relations of the convert in matters with 
which Christianity has no concern, such as his rights and 
interests in, and his powers over, property. The convert, 
though not bound as to such matters either by the Hindoo 
law or by any positive law, may, ‘by bis course of condact 
after his conversion, have shown by what law he intended to 
be governed as to these matters. He may have done so 
either by attaching himself to aclass which, as to these 
matters, has adopted and acted unon some particular.law, 
or hv having himself observed some familv usage or custom, 
and nothing can surely be more just than that the rights 
and interests in his propertv, and his powers over it, shonld 
be governed by the law which he has adopted or the rules 


has observed.” 


‘HINDU LAW TO WHOM APPLICABLE. 
(Cowell's Hindu Law, vol. 4., pp, 3-6.) 

Hindu law has obligatory force onlv upon those who are 
Hindus both by birth and by religion. When a Hindu is 
converted to Christianity or to Mahomedanism, and has shown, 
by his course of conduct after his conversion, what rules and 
customs he has adopted, he is released from the frammels of 
Hindu law, and is thenceforth governed by the law and 
usage of the .class with which he has associated himself.* 
And even within the limits of that large community which 
is Hindu both by birth and by religion, there is considerable 
scope for personal choice as to the school of law bv which 
the individual or the family is to be governed. For, as 
families or individuals migrate fom one country to another, 
they may choose whether they will retain the shasters and 


ee oad 


* Abraham y. Abraham. 18, W. B.. P. C,, 5; and 9 Moore's [, A, 227. 


183. 
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usages prevalent in the country which they leave, or adopt 
those which they find to be general in the country in which 
they settle. 


° 
» 


This freedom of choice, as to the particular shasters or . 
school of law by which he was to be governed, was declared 


to be the right ofa Hindu by an early decision* of the 


Privy Council. Neither the situs of the property. -nor the 
domicile of the owner, determines the law which affects his 
rights. A Hindu may import into any country to which he 
migrates the particular law of his own tribe, the governing 
circum:tance to be attended to in deciding by what law he 
is bound being the intention as manifested by the character 
of the pwrohit, ceremonies and usages, which he, or his de- 
scendants after him, retains about him. Whatever, therefore, 
may have been the case formerly, and whatever may be the 
case now, where a Hindu passes from one native territory to 
another, he nevertheless can move from one district to 
another within the limits of “British territories, and carry 
with him, asa personal Jaw applicable to his family and his 
possessions, the rnles of the shasters under,which he has 
lived up to the time of his migration. Further than this, 





* 
*“Rutcheputty Dutt Jha and others v. Rajunder Narain Rae and others, 
2 Moote’s 1. A. 132. The point at issue in this case was whether the laws, 
according tothe shasters current in Mithila, should govern the right of 
succession to property derived from an ancestor who ‘had originally emi- 
rated from tat district, and whose descendants had uniformly retained 
in Bengal the religious ceremonics and usages to which the family had 
been accustomed. It had been held by the Sudder Dewanny Adawiutt 
in 1801 that, if a person of Mithila family living in Bengal continue the 
observance of the Mithila shasters om o¢casions of marriages And mourn- 
ings in his family, and have a Mithila purohit, or priesc, to perform his 
ceremonies, his ieval rights were to bb‘Hetermined ‘aécording to the Mithila 
shasters : but that if those ceremonies were performed by him aera 
to' the Bengal shasters, his rights should be‘determined by the ‘Benca 
shasters. The same doctrine was affirmed in the case of Ranec Sreemutty 
Debea v. Ranee Rung Luta, 4 Moore’s I. A. 292, where a family of Sutgop 
Brahmins migrating from Bengal to Midnapore, where the Mitakshara law 
prevailed, were held to be subject to Bengal law in respect to inheritance to , 
property situated in Midnapore, tgey being shown to have performed their 
wligious ceremonies according to the Bengal authorities. 
F Rujchunder Narain Uhnder Chowdhry v. Goculchand Goh, Reports of 
Select Cases, vol. i. {new edition], p. 56. 
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the doctrine* is now established, that a Hindu 50 migrating 
must be presumed, until the contrary be shewn, to have 
brought with him and retained all his religious ceremonies 

end customs, and consequently the law of succession and 

of property which is associated with them. This is more 

especially the case when the family is shewn to have 

brought with it its owm priests who continue: their ministra- 

tions, Although the présumption is in favour of a Hindu” 
retaining the shasters of his birth, yet’ the principle has 

been definitavely affirmed by the Privy Council, that a 

Hindu may, if be chooses, change the shasters or school of 
law by which he wishes to be governed.t The real test to 

be applied is by what shasters the customs and mites of mar- 

riages and funerals are conducted ; occasional or daily reli- 

gious services may be changed without effecting a corres- 

ponding change in a Hindu’s legal liabilities.{ 

The principle thus laid down is consistent with the theory 
that Hindu law is a personal law, one that applies in its 
various forms to individualséand families, and not to locali- 
ties, and has been secured to Hindus chiefly because it is so 
largely (to an extent which these lectures must describe) 
associated with their religion. The designation of ‘the 
different schools is derived from the names of provinces, 
*and it is common to allade to Hindu law as current inga 
particular province. Such phraseology is, no doubt, suffi- 
ciently accurate for ordinary purposes, for, as a general rule, 


* Nobinchunder Perdhan v. Janardhun Misser. Suth. F. B. Rulings, 67. 


+ Rance Pudmavati v. Baboo Doolar Sing, reported in 4 Moore's I. A., 
259, was a case ofa family of Bengalee Sudras which had migrated at a 
remote period from the district of Burdwan to the district of Purneah. 
A number of customs were described which the Hindu law-officer declared 
to be part of the Mithila law, and it was held that the family, although 
originally subject to Bengal law, har. since their migration, adopted and 

rformed the religious rites and ceremonies of Mithila, and were. therefore 
subject to its law. 

t Koomud Chunder Roy v. Seetakanth Roy Suth F. B.75 ; Ranec Pudma- 
vati v. Baboo Doolar Sing, 7S. W. K., P.C., 41. 
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those resident in a particular locality follow the same 
shasters ; but, nevertheless, it is erronequs in so far as it eon: 
veys the notion of a law whose operation is confined tc 
particular localities. There are at this moment numbers 
of Hindus resident in Calcutta who are governed by the 
law according to the school of Benares or of Mithila, and 
it is possible that all five schools pf Hindu law may be cur. 
rent, in the sense of being applied, in any one province. 
Hindu law is personal, and not Jocal. A Hindu: may throw 
it from him altogether by changing. his religion, and he may 
choose toadopt it in any one of its various forms. But so 
long as a Hindu by birth retains the Hindu religion, he is 
amenable to Hindu .law in one form or other, whether he 
wishes it or not. _ 


\ 
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SOURCES OF HINDU LAW. 
{Account ny H. T. CoLEBROOKE, EsqQ.} 
(Strange’s Hindu Law, p. 315) 


The laws of the Hindus, civil and religious, are by them’ 


believed to be alike foundéd on revelation, a portion of 
which has been preserved in the very words revealed, and 
constitutes the Vedas, esteemed by them as sacred writ. 
Another portion has been preserved by inspired writers, who 
had revelation present to their memory, and who “have 
recorded holy precepts, for which a divine sanction is to be 
presumed, This is termed smriti, recolleetion (remembered 
law), in contradistinction to sruiz, audition (revealed law). | 

The Vedas concern chiefly religion, and contain few 
passages directly applicable to jurisprudence. The law, civil 
and criminal, is to be found in the smritz, otherwise termed 
Dharma Sastra, inculcating duty, or means of moral merit. 
So much of this, as relates to religious observances, may be 
classed, together with ancient and modern rituals, (being the 
designation of (Calpa or Paddhari,) as a separate branch ; 
and forensic law is more particularly understood when the 
the Dharma Sastra is treated of. 

That law is to be sought primarily in the institutes, or 
collections (sanhitas) attributed to holy sages: the true 
authors, whoever these were, having affixed to their com- 
positions the names of sacred personages such as Menu, 
Yajnyawalkya, Vishnu, Parasara, Gautama, &c. They are 
implicitly received by Hindus, as authentic works of those 
personages. ‘Their number is great: the sages reputed to be 
the authors being numerous (according to one list, eighteen; 
accordinf to another, twice as many; actording to a third, 
many more); and several works being ascribed to the same 
author; his greater or less institutes (Vrihat, or Caghu) or 
a later work of the author, when old (Vriddha), 
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The written law, whether it be srute or sntriti, direct re+ 
velation or tradition, is subject tathe same rules of inter- 
pretation. Those rules are collected in the Mimansa, which - 
is a disquisition on proof and authority of precepts. It is 
considered as a branch of philosophy ; and is properly the 


logic of the law. 


In the eastern part of Indias viz, Bengal and Behar, 
where the Vedas are less read, and the Mimansa less studied 
than*in the south, the dialectic philosophy, or Vyaya, is 
more consulted, and is there relied on for rules of reasoning 
and interpretation, upon questions of law, as well as upon 
metaphysical topics. 


Hence have arisen ‘two principal sects or schools, which, 
construing the same text variously, deduce upon some impor- 
tant points of law different inferences from the same maxims of 
law. They are sub-divided, by farther diversity of doctrine, 
into several more schools or sects of jurisprudence, which, 
having adopted for their chief guide a favourite author, have 
given currency to his doctrine in particular countries, or 
among distinct Hindu nations: for the whole Hindu people 
comprise divers tongues; and the manners and opinions, 
prevalent among them, differ not less than their language. 

The school of Benares, the prevailing one im middle India, 
is chiefly governed by the authority of the Mitacshara of 
Vijynaneswara a commentary oa the institutes of Yajnya- 
walkya. It is implicitly. followed ia the city and provinee of 
Benares: 30 much 90, that the ardinary phraseology of refer- 
ences for law-opinions of Pundits, from the Native Judges of 
Courts established there, previous to the institution of 
Adawluts superintemded by English Judges and Magistrates, 
required the Pundit, to whom the reference was addressed, 
to “ consult the Mitacshara,” aad report the expasijzion of .. 
the law there found, applicable te the -case propounded. 


SGURCES OF HINDU LAW. 


A host of writers might be named, belonging to this 
school, who expound, illustrate, and defend the Mitacshara’s 
interpretation of the law. It may be sufficient to indicate in 
this place, the Veramitrodaya of Mitra Misra and the 
Vivadatandava and other works of Camalacara. They do 
not, so far as is at present recollected, dissent upon any mate- 
real question from their great master. 


The Mitacshara retains much ‘authority likewise in the 
south and in the west of India. But to that are added, in 
the peninsula, the Smritz Chandrica and other works bear- 
ing a similar title (as Dattaca Chandrica, &c.) compiled 
by Devanda Bhatta, together with the works of Madhava 
Acharya, and especially the Commentary on Parasara, and 
likewise the writings of Nunda Pandita, including his 
Vayayanti and Dattaca Mimansa;and also some writers 
of less note. 


In the west of India, and particularly among the Mara- 
hattas, the greatest authority, after the Mi tacsharé is Nila- 
cantha author of the Vyavahara Mayucha and of other 
treatises bearing a similar title. | 


Inthe east of India, Mitacshara, though not absolutely 
discarded, is of lcss authority, having given place to others, 
whichare there preferably followed. In North Behar, or 
Mithila, the writings of numerous authors, natives of that 
province, prevail ; and their doctrine, sanctioned by the au- 
thority of the paramount Raja of the country, is known as 
thatof the Mithila school. The most conspicuous works 
are the Vivada Ratnacara, and other compilations under 
the superintendence of Chandeswara ; the Vivada Chinta- 
mand, with other treatises by Vacheapate Mesra ; and the 
Vivada Chandra, with a few more. 

To these are added, in Bengal, the works of Jimuta 


vahana and those of Raghunandana, and several others 
15 
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constituting a distinct school of law, which deviates on many 
questions from that of Mithila, and still more from those of 
Benares, ard the Dekhin or southern peninsula. 


GRADUAL GROWTH OF HINDU LAW. 
(Cowell’s Hindu Law,‘ vol, 2., p. 13) 


The earlier Rishis delivered their precepts to the entire 
community. The later commentators addressed themselves 
to the inhabitants of particular localities, and in the gloss 
which they respectively put upon the ancient texts of which 
they treated, they may have been guided by the wishes 
of the reigning power, or by attention to the usages which 
had obtained in the particular districts during the lapse of 
ages. Thus, the authority of the modern commentator, 
whenever his work was received, came to supersede the 
reverence due to the earliar sage. The most striking in- 
stance of this is afforded by Yajnavalkya. His Insti- 
tutes, throughout India, are of the highest and most sacred 
authority, admitted and recognized everywhere. The Mitac- 
shara is a commentary upon these Institutes less than 1000 
years old, composed by a hermit named Vijnyaneswara; and 
is universally ‘accepted by all the schools, even by that of 
Bengal, except so far as it is in that school controlled upon 
various pbvints by what the followers of that school consider 
to be the superior authority ofthe work of Jimutavahana. 
The Mitacshara is perhaps the mosb celebrated and the 
most widely authoritative treatise or commentary in exist- 
ence on the work of the ancient sages. The Dayabhaga, on 
the other hand, acknowledges eyually, with the Mitacashara, 
the authority of the Institutes of Yajnavalkya ; but at the 
Same time its doctrines are upon several essential points in 
the law both of persons and of property widely different 
from those of the rival treatise. It is the work of Jimuta- 
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vahana, who appears to have flourished later than Vijnyanes- 
wara, but earlier than Raghunandana, and who therefore 
must have composed his work, according to Mr. Colebrooke,* 
at a date somewhat earlier than the beginning of the six- 
teenth cenbury. 


SCHOOLS* OF HINDU LAW. 
(Cowell’s Hindu Law, vol. z., p. 16.) 

Five schools of Hindu iaw exist at the present day, viz., 
the Bengal, Mithila, Benares, Maharatta and Dravida schools. 
The Dayabhaga with its recognized commentaries, the Daya- 
tatwa, and the Dayasangraha, are the peculiar authorities of 
thé school of Bengal. In Mithila, the Vivada Chintamani 
and other works are especially followed. In the Madras 
Presidency, the Mitacshara aud the Smriti Chandrica and 
the Madhavya‘t and in the territories of Bombay, the May- 
ukha and the Kaustabha treatises are of leading import- 
ance. Tne Dattuka Mimansa and the Datiuka Chandricau 
are the standard authorities on the law of adoption, the 
latter being preferred in Bengal upon points in which they 
differ. [The school of Benares is chiefly governed by the 
Mitakshara, whose authority is fortified by the works of Mitra 
Misser and Camalakara, the Viramitrodaya being the most 
celebrated among them.] Ezach school has, therefore, the 
authorities which it adopts as of peculiar and special weight. 
Books which are thus adopted by one school may be, and 
are, consulted ,by the other schools, when they do not con- 
tradict the special doctrine of the rival sect. Upon points 
of Hindu law, which are of general application, the author- 
ities of any school may be indiscriminately cited, so long as 
they do not contravene the rules of law which have obtained 
exclusively in a particular province. We havo, accordingly, 


* Sce Steeie pp. 29, 30. 166. 
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31s of law, 


(Mayne’s Treatise on Hindu Law and Usage, p. 28.) 

§ 33. III. DirreRent Scuoots or Law.—The term 
“school of law,” as applied to the different legal opinions 
prevalent in different parts of india, seems to have been 
first used by Mr. Colebrooke (d). He points out that there 
really are only two schools marked by a vital difference of 
opinion, viz., those who follow the Mitakshara, and those who 
follow the Daya Bhaga. Those who fall under the former 
head are again divided by minor differences of opinion, but are 
in principle substantially the same. Of course in every part 
of India, though governed by practically the same law, the 
pundits refer preference to the writers who lived nearest 
to, and are best known to, themselves; just as English, 
Trish, and American lawyears refer to their own authorities, 
when attainable, on any point of general jurisprudence. 
This has given rise to the idea that there are as many 
schools; of law as there are sets of local writers, and the sub - 
division has been carried to au extent for which it is impos- 
sible to suggest any reason or foundation. For instance, 
Mr. Morley speaks of a Bengal, a Mithilaé, a Benares, a 
Maharashtra, and a Dravida School, and subdivides the 
latter into a Dravida, a Karnataka and an Andhra division (e). 


_ So the Madras High Court ard the Judicial Committee dis- 


tinguish between the Benares and the Dravida schools of 


{d) 1 Stra. H. L. 315. .s to the mode in which such divergences sprung 
up. see the remarks of the Judicial Committee in the Ramnad case, Collector 
of Madura v. Moottoo Ramalinga, 12 M, 1, A, 485; 5. C. 10 Suth, [P, C.] 17; 
S.C. 1B.L. B.[P. C.] 1. 

~ 1M, Dig. Introd, 221, 
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law (f) and distinction between an Andhra and a Dravida 
School has also received a sort of quasi-recognition (g). On 
the other hand, Dr. Burnell redicules the use of the terms 
Karnataka and Andhra, which he declares to be’ wholly 
destitute of meaning, while the term Dravidian has a very 
good philological sense, but no legal signification whatever. 
Practically he agrees with Mr. Colebrooke in thinking that 
the only distinction of real importance is between the fol- 
lowers of the Mitakshara and the folhowers of the Daya 
bhaga (h). 

§ 84, In discussing this subject, it seems to me that we Caueso! 
must distinguish between differences of law arising from 
differences of opinion among the Sanskrit writers, and differ- 
ences of law arising from the fact that their opinions bave 
never been’ received at all, or only to a limited-extent. In 
the former case there are really different schools of law ; 
in the latter case there are simply no schools. I think it 
will be found that the differences between the law of Bengal 
and Benares come under the former head, while the local 
variances which exist in the Punjab, in Western, and in 
Southern, India, come under the latter head. 

§ 35. Any one who compares the Dayabhaga with the The Daya 
Mitakshara will observe that the two works differ in the ”""8” 

> most vital points, and that they do so from the conscious 
application of completely different principles. Thgse will be 
discussed in their appropriate places through this work, but 
may be shortly summaried here. 

First; the Dayabhaga lays down the principle of rel igi- 
ous efficacy as the ruling canon in determining the order of 
succession ; consequently it rejects the preference of agnates 
to cognates, which distinguishes the other systems, and 


era me nn near tg AN CLA LC CE A LL LO AC TL, 
{f] See the Ramnad adoption suit, 2 Mad. H. C- 206 ; 12 M. 1. A. 897, 
supra note [d}. : 
{g] Narasammal v. Baldramacharlu, 1 Mad. H. C. 420. 
[2] pref. to Varadrajah, 5; Nelson's View of Hindu law. 28; V.N. 
Mandlik. Intorduction, 70. 


‘um valet. 
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arranges and limits the cognates upon principles peculiar to 
itself (2). 

Secondly ; it wholly denies the doctrine that property is 
by birth, which is the corner-stone of the joint family 
system. Hence it treats the father as the absolute owner 
of the property, and authorises him to dispose of it at his 
pleasure. It also refuses to recognize any right in the son 
to a partition during his father’s life (4). 

Thirdly; it considers the brothers, or other collateral 
members of the joint family, as holding their shares in 
quasi-severalty, aud consequently recognizes their right to 
dispose of them abt their pleasure, while still undivided (0). 

Fourthly ; whether as a result of the last principle, or upon 
independent grounds, it recognizes the right of widow in 
an undivided family to succeed to her husband’s share, if he 
dies without issue, and to enforce a partition on her own 
account (m). 

It is usual to speak of the doctrine factum valet as one of 
universal application in the Bengal schoo]. But this is a 
mistake. When it suits Jimuta Vahana, he uses it as a 
means of getting over a distinct prohibition against alien- 
ation by a father without the permission of his sons (n). I 
am not aware of his applying the doctrine in any other case. 
No Bengal lawyer would admit of any such subterfuge as 
sanctioning for instance, the right of an undivided brother 
to dispose of more than his own share in the family property 
for his private benefit, or as authorising a widow to adopt 
without her husband’s consent, or a boy to be adopted after 
upanayana, or marriage. The principle is only applied 


. where a legal precept has bean already reduced by iude- 
pendent reasoning to a moral suggestion. 


[i] See post, § 428 ct seq. 
[k] See post, § 221, 232, 
[/] See post, § 238. 

{m] See post § 239, 403. 
{n] Daya Bhaga, ii § 30, 
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§ 36. Now, inall the above points the remaining parts of 


® 
Females in 
Western In- 


India agree with each other in disagreeing with Jimuta “4. 


Vahana and his followers. Their variances inter se are 
comparatively few and slight. Far the most improtant is 
the difference which exists between Western India and the 
other provinces which follow the Mitakshara, as to the right 
of females to inherit. A sister, for instance, who is nowhere 
else recognized as an heir, ranks very high in the order 
of succession in the Bombay Presidency, and many other 
heiresses are admitted, who would have no locus standi else- 
where (0). Any reader of Indian history will have observed 
the public and prominent position assumed by Mahratta 
Princesses, and it seems probable that the doctrine which 
prevails in other districts, that women are incapable of 
inheriting without a special text, has never been received at 
all in Western India. Women ivherit there, not by reason, 
but in defiance, of the rules which regulate their admission 
elsewhere. In their case, written law has never superseded 
immemorial custom (p). 


§ 37. Ancther matter as to which there is much variance 
is the law ofadoption. For instance, as regards the right of 
a widow to adopt 4 son to her deceased husband. In Mithila 
no widow can adopt. Iu Bengal and Benares she can, with 
her husband’s permission. ln Southern India, And in the 
Punjab, she can adopt, even without his permission, by the 
consent of his sapindas. In Western India she can adopt 
without any consent (q). So as regards the person to be 
adopted. The adoption of a daugnter’s, or a sister's, son is 
forbidden to the higher classes by the Sanskrit writers. It 
is legal in the Punjab. It is commonly practised, though it 
has been lately pronounced to be illegal, in the South of 


nen eraser aire neennnne ene 


[o] Vyavahara Mayukha iv. 8, § 19; W. B, 183—185, 
[p} See post, § 437, 452—454, 473, 501, 
{q] See post, § 99, 


Law of adop- 
tion. 
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India (7). In all these cases we may probably trace a snr- 
vival ancient practices which existed before a adoption had 
any religions significance, unfettered by the rules which were 
introduced when it became a religious rite. The similarity 
of usage on these points between the Punjab and the South 
of India seems to me strongly to cofirm this view. It is 
quite certain that neither borrowed from the other. It is 
also certain thatin the Punjab adoption is a purely secular 
arrangement. There seems strong reason to suppose that in 
Southern India it is nothing more (s). But what is of 
importance with regrad to the present discussion is, that 
these differences find no support in the writings of the early 
sages, or even of the early commentators, ‘They appear for 
the first time In treatises which are absolutely modern, or 
marely in recorded customs. To speak of such variances as 
arising from different schools of law, would be to invert tha 
relation of cause and effect. We might just as well invent 
difterent schools of law for Kent and Middlesex, to account 
for Gavelkind and the Customs of London. Even Hindu 
lawyers cannot alter facts. In some instances they try to 
wrest some holy precept into conformity with the facts (6) ; 
but in other cases, and especially in Western India, the facts 
are too stubborn. The more closely we study the works of 
the different so-called schools of jaw, other than those of 
Bengal, the more shall we be convinced that the principles 
of all are precisely the same. The local usages of the differ- 
ent districts vary, Some of the usages the writers struggle 
to bring within their rules ; others they silently abandon as 
hopeless. What they cannot account for, they simply 
ignore (12), 
tr] See post, § 118, 119. 
[s] Bee post, § 93. 

[¢] See, for instance, the mode in which four conflicting views as to the 
right of a widow to adopt have been deduced from a single text of Vasishta. 


Collector of Madura v. Moottoo Ramalinga, 12 M. I, A. 435;8. C. 10 Sath, 
cP. C.]17;S8.C.1B. L. R. [P. C.} 1. 


{u] For instance, second marriages of widows or wives, which are equally 
prectised in the North, the West. and the South of India, see post, § 87 . 
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VOID MARRIAGES: 


CHARACTERISTICS OF THE HINDU COMMUNITY. 
(Cowell’s Hindu Lavw, vol. %., p. 6.) | 
Now, with regard to the community, it remains at the 
present day what it was at the time of Menu, an aggrega- 
tion of families rather than: of individuals. With such a 
people as to ‘some extant with the inhabitants of modern 
Russia, co-ownership is the normal condition of the rights 
of property. Commensality and cofownership are the 
characteristics of Hindu family life, and the village com- 
munity is a political or social expansion of the domestic 
institution. Individual will and energy are checked by the 
inflaenees at work in a society by far the largest portion, of 
which rests on a basis of joint responsibility for most of the 
duties of life, and which sinks the rights of each one in the 
aggregate claims of the family. 


@ 
VOID MARRIAGES. 
ss Banerjee on Marriage and Stridhana. pp. 196 
to 198.) 


The causes which render a marriage void ab initio are 
first, difference of caste in the contracting parties ; and, second 
idengity of gotra, or relationship within the prohibited degrees 
In the former case, according to some authorities, if the error 
is discovered before garbhadhan, the girl is to perform ex- 
piation, and may be married again ; but after garbhadhan, 
she is no longer eligible for re-marriage, and if of a lower 
caste, she is liable to be repudiated by her husband, though 
she is’ entitled to be maintained, and her issue would be 
considered illegitimate.* In the latter case, on the error 
being discovered, the husband is directed to perform penance 
and repudiate the wife; but he is required’ to support 
her.t Her re-marriage, howevor, is nowhere allowed, even 


a 


- © See Steele, pp. 29, 30, 166. 
+ Manu, iii, 5 and 11, N 
339, 340. 


ote by Kulluka; Colebrooke’s Digest, Bk v. 
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though the repudiation take place before consummation. 
The doctrine of the Hindu law is that a girl is blem- 
ished by the mere ceremony of marriage, and if married 
again, the reproach of being a twice-married woman (punar- 
bhw) would attach to her, even if she be a wirgo wntacta.* 
This is hardly just. Even the virgin widow has one conso- 
lation for her hard lot, that itis due ta a cause which no 
human foresight could prevent. But the condition of the 
repudiated virgin wife, who is condemned to a life of 
virtual widowhood for the error of a reckless guardian, is truly 
pitiable. A far more rational rule, and one not whelly 
against the spirit of our Jaw, would be to allow re-marriage 
in such cases, where the wife is repudiated before consum- 
mation. For here the girl is free from blemish by intercourse; 
and as for the blemish by reason of the nuptial ceremony, 
such ceremony being performed undera mistake of fact, 
may, by a principle not altogether unknown to the Hindu 
law,f be regarded in law as not performed at all. Such arule 
seems also to receive some support from the decision of the 
High Court of Bengal in Anjona Dossee v. Proladth Chun- 
der Ghose,t in which the Officiating Chief Justice Norman, 
in delivering the judgment of the Court upon the question 
whether a suit for declaration of the nullity of a Hiadu 
marriage would lie, observed :— 

“If the vaarriage is in fact no marriage, unless she can 
obtain a declaration from a Court of Justice that the mar- 
riage is null and void, unless she can obtain-the protection 
which such Court can give her, she may be obliged to live 
with the defendant in a state ef concubinage, or at least she, 
will be prevented from marrying ‘any one else. The rights 
which a decree in this suit may protect—with which the 


* Colebruvke’s Digest, Bk. iv, 158—169 ; Manu, vill, 226, 227. 
+In the scmewhat analogous case a thing given by mistake, Narada 
- declares that it must be considered as not given. See Colebrooke’s Digest, 
Bk, ii., ch. iv., 53 ; Narada, iv., 8. 
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defendant may be restrained from interfering—the preserva- 
tion of the personal purity of the infant plaintiffand her right 
and power to contract a valid marriage—are amongst the 
highest rights which a human being can possess; and it would 
be a matter deeply to be lamented if the Court had no power 
to protect and defend theém.,, 

Happily, however, in practice the strictness with wiih 
relationship and other particulars are enquired into before 
making the nuptial contract, reduces the evil here complain- 
ed of within the narrowesb possible limits. 





(Strange’s Hindn Law.) 
Whare the husband died before consummation, it has been 
held that his widow is entitled to maintenance only. 


16 a 
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either immediately or through (transmission by) descent. 
But inasmuch as (this definition) would be too wide, since 
such a relationship exists in the eternal circle of births, in 
some manner or other, between all men, therefore, the 
author (Yajnavalkya) says, v. 5383—‘ After the fifth an- 
cestor on the mother’s and after the seventh on the father’s 
side. On the mother’s side, in the mother’s line, after the 
fifth;on the father’s side, in the father’s line, after the 
seventh (ancestor), the Sapinda-relationship ceases ; these 
latter two words must ‘be understood ; and, therefore, the 
word Sapinda, which on account of its (etymological) 
import ‘(connected by having in common) particles (of one 
bedy), would apply to all men, is restricted in its significa- 
tion, just as the word pankaja (which etymologically means 
‘growing ia the mud,’ and therefore, would apply to all 
plants growing in the mud, designates the lotus only), and 
the like; aad thus the six ascendants beginning with the 
father, and the six descendants beginniug with the son, and 
one’s self (counted) as the seventh (in each case), are Sa- 
pinda-relations. In case of a division of the liae also, one 
ought to count up to the seventh (ancestor), including him 
with whom the division of the lina begins (e. y., two col- 
laterals A and B are Sapindas, if the common ancestor is 
not further removed from either of them than six deg’ wees) 
and thus must the eountes of the Gercadecclsnaasies) 
be made in every case.’ 

sf ought to add here that the word sapinda has, in other 
places, a meaning different from what is given above. Thus 
in the chapter on inheritance in the Code of Manu (IX, 
186, 187) a saninda means one who is related withtn the 
third degree: the sapinda relation being there based not on 
connection through one common body,’ but on connection 
through common vblation. 


*The above translation is taken from West and Bubler’s Digest, Part I. 


pp. [41—443. 
+ See Dattaka ‘Chandrika, See. IV, 7—9; Dattaka Mimanga, Sec. Vi, 32 
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III. “One must not marry a girl of the same gotra or 
pravaras, er ag far as the fifth in degree form the mother 
and seventh form the father.’—Vishnu Sutra, cited in the 
Udvahatattwa. 

IV. “Girls descended from the father’s or mother’s 
bandhus are not to be taken in marriage as far as the seventh 
and fifth respectively, aswell as those gf the same gotra 
or of equal pravaras”"—Narada, cited in me Udvaha- 
tattwa. | 

The word bandhu, which occurs in the above text, has 
been defined in a text quoted anonymously m the Udvaha- 
taltwa, which runs thus :— ’ 

“The sons of his father’s paternal aunt, the sdns of his 
father’s maternal aunt, and the sons of his father’s mater- 
nal uncle, must be considered his father’s bandhus. The 
sons of his mother’s maternal aunt, the sons of his mother’s 
paternal aunt, and the sons of b¥ mother’s maternal uncle, 
must be reckoned his mother’s bandhuwe.*” 

From these texts and a few others, commentators have 
deduced the following rules :— 

Rule I—(a)—The female descerdants as far as the 
seventh degree, from the father and his six ancestors, 
mamely, the paternal grandfather &c., 

(b.)—The female descendants as far as the seventh de- 
gree, from the father’s bandhus and their six ancestors, 
through whom those females are related. 

(c.\—The fethale descendants as far as the fifth degree, 
from the maternal grandfather and his four ancestors, 
namely, the nfaternal great grandfather, &c., and, 

(d)— The female edescendants as far the fifth degree, 
from the mother’s bandhus and their four ancestors, through 
whom those females are related, 

are not to be taken in marriage.t 
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Rule 11.—A step-mother’s brether’s daughter and_ his 
daughter’s daughter are not to be taken in marriage.* 

Clauses ‘(a@) and (c) in Rule I, are clear enough; but 
clauses (b) and (d) may require a word of explanation. 
Take clause (b).’ Then, as,.defined above, the father’s ma- 
ternal aunt’s son isone of the father’s bandhus; and the 
rule excludes hig female descendants within. the seventh 
degree. :Ib also excludes the female descendants (within 
the same degree) of each of his six ancestors in a certain 
line,—namely, that in which those female descendants are 
connected by blood with the intending husband. This 
line must therefore, be the bandhw’s. maternal line, for his 
paternal line is not connected by blood with,.the bride- 
groom; and the six ancestors in question: would be the 
bandhws mother, his maternal grandfather, maternal great 
grandfather, &c., and rot the bandihu’s mother, his mother’s 
mother,éc.; for though tkese females are connected by, 
blgod with the bridegroom, a line of female ancestors is not 
regarded as a jine in. the Hindu law. The same is to, be 
understood in the case of any other bandhu, whether of 
the father or of the nrother. 


Clauses (b) and (ad) may beillustrated by the following 
diagram, where A is the bridegroom: M and F with the 
several ‘suffixes denote males and females respectively, M1 
and Fl being the father and the mother of A; anti B1, B2,B3, 
denote the three bandhus of the father, and BY’ B’, B” 
the three bandhus of the mother. The girls prohibited 
under clauses (6) and (d) would be the female descendants 
(within the seventh degree) of BI, B2, B83, and of each 
of their six ancestots that are represented i in the scheme ; 
and the female descendants (within the fifth degree) of 
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B’ B’, B”, and of each of their four ancestors that are 
represented there. 
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It will be seen from the above, that in Rule I, the ex- 
@usion of collateral relations from eligibilty for marriage 
is carried rather too far, and intermarriage is prohibited 
between relations who may be practically regarded as 
strangers. Consequently, that rule has been qualified by 
the following exceptions :—— 

Exception £.—A girl who is removed by three gotras 
from the bridegroom is not unmarriageable, though related 
within the seven or five degrees above described.* 

The three gotras in the case of the descendants ofa 
bandhu are always to be counted from his (bavtdhu’s) own 
gotra, Soalso, in the case of the descendants of the ancestors 
ofa bandhu, who is the father’s or the mother’s maternal 
uncle’s son, they are to be counted from the bandhw’s own 
gotra. But in the case of the descendants of the ancestors 
of each of the other bandhus, the three gotras, are to be 
counted from his (bandhu’s) maternal grandfather's gotra. 

This exception is based upon a text of Brihat Manu, and 
another of the Matsya Purana, cited in the Udvahatattwa.t 


* Raghunandana's Inst, Vol, II, p. 64. { ibdid. 
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To understand it, you must bear in mind that marriage 
effects change of gotra in a female by transferring her from 
her father’s gotra to that of her husband. The exception 
may be illustrated by the following example: Suppose 
the paternal great grandfather of the bridegroom to be of 
the Sandilya gotra ; his daughter (by transfer by marriage) 
to be of the Kasyapu gotra; her daughter, of the Vatsya 
gotra ; and this daughter’s daughter to he of the Bharadwaja 
gotra: the maiden daughter of this last, being of the Bha- 
vadwaja gotru, and being beyond three gotras viz, the 
Sandilya, Kasyapa and Vatsya, is eligible for marriage, 
though within the prohibited degrees in Rule I (a.) 

Exception I1....When a fit inatch is not otherwise procur- 
able, the Kshatriyas in all the forms of marriage, and the 
other classes in the Aswra and other inferior forms of mar- 
riage, may marry within the above degrees, provided that 
they do not marry within the fifth degree on the father’s 
side, and the third degree on the mother’s. 

This exception is based on the authority of Sulpani, but 
Raghunandana differs from him. It ts, however, supported 
by ao text of Paithinasi and another of Sakatayana, and is 
generally considered to be a valid exception.* 

Besides those two, various other exceptions have been in- 
troduced, and they are all regarded as valid if sanctioned by 
custom. according to the doctrine of the Chaturvingsatt, or 
the twenty-four sages.f Thus, in the South of India, inter- 
marriage with the daughter of a maternal uncle is not only 
allowed, but is considered desirable.t 

In the case of a person whose filial relation has been chang- 
ed by adoption, as well as in the case of his descendants, 
while the above rules about prohibited degrees continue in 
full force with referenve to their relations by consanguinity, 








* Shama Charan’s Vyavastha Darpana, pp. 663, 664, 
+ 18i#, p. 664. 
+ 2 Strange’s Hindu Law, p. 165. 
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the same rules apply with regard to relations in the families 
of the adoptive parents in the same way as if the adopted 
son were their legitimate son.* There may, however, be 
some dithculty in fixing the maternal line by adoption. 
If the adopting father has only one wife, she is considered 
the adoptive mother; if he has more wives than one, 
but joins with one qf them only in the ceremony of 
adoption, or if only one of them takeg the child with 
his permission, then, too, she is considered as the mother 
by adoption. But where the adopter has several wives, 
and does not join with any one of them in the act 
of adoption, it is not settled which of them is to be- 
come the adoptive mother, though some maintain that 
they all equally become his mothers, and that, eonse- 
quently, he must have as many maternal lines as there are 
mothers. 

The rules as to prohibited degrees, subject of course to 
the exceptions noticed above, are absolutely imperative in 
their nature, avd would nullify any marriage contracted in 
eontravention of them.} : 

* Dattaka Chandrika, See. IV. 7-—9. 

+ Colebrooke’s Digest, Bk. V. 273. commentary, Vol. Tf. p. 894 (Madras 


nn); Shama Charan’s Vyavastha Darpana, p. 890; see also Dat- 


taka Mimansa, See. VI, 50—53. 
} Udvahatattwa, Institutes of Raghunandana, Vol, IL. p. §2; Kulluka 


Bhatta’s Commentary on Menu, Ch. LI, 5 and 1, 
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EXCLUSION FROM INHERITANCE. 
EXCLUSION FRUM INHERITANCE. 
(Cowell's Hindu Law, vol. 1., pp. 184—5.) 


The doctrines of the Mitakshara and the Dayabhaga 
appear to rest upon the same footing with respect to the 
exclusion of certain persons from all participation ia the 
ancestral estate and from the right of succession by inheri- 
tance. The author of the first-mentioned treatise refers 
to them by way of stating an exception or specified excep- 
tions to the order of succession. He quotes* and explains 
the text of Yajnavalkya: “An impotent”person, an outcast 
and his issue, one lame, a madman, an idiot, a blind man, 
and a person afflicted with an incurable disease, as well as 
others (similarly disqualified), must be maintained; exclud- 
ing them, however, from participation.” They are debarred 
from their shares, if their disqualification arose before the 
division of the property, but one already separated from 
his co-heirs is not deprived of his allotment. 

And again, in the fifth chapter of the Dayabhaga, those 
persons who are incompetent to inherit are also specified, the 
purpose of the author being expressed by him to be to make 
known the competent heirs by means'of the exceptions, A 
text of Apastamba is cited; “ All co-heirs who are endued 
with virtue are entitled tothe property.’ The explanation 
is given by the same sage,—viz., “‘ A son who deligently per- 
forms the ‘obsequies of his father and other ancestors is of 
approved excellence, even though he be uninitiated ; not a son 
who acts otherwise, be he conversant even with the whole 
Veda.” His connection with the property is declared to be 
the reward of acts beneficial to his father. The disqualified 
persons are enumerated by Menu,+—viz., impotent persons, 
outcasts, persons born. blind and deaf, madmen, idiots, dumb, 





* Mitakshara, chap, ii, sec, 10, verse i. 
+9 Menu, p. 201. 


EXCLUSION FROM INHERITANCE, 


and those who have lost a sense or alimb. Food and 
raiment should be given to them,* except to the outcast and 
his son begotten after his degradation ; but the sons of dis- 
qualified persons being free from similar defects shall obtain 
their father’s share of the inheritance. 


(Strange’s Hindu Law, Mayne's Introduction, p. xaat.) 


The Hindu law, as we have remarked, was in its very 
essence founded upon the Hindu religion. Hence it fol- 
lowed that an abandonment of the religion, or the loss'of 
its privileges by becoming an outcast, deprived the offender 
of all the benefits which he would obtain by means of it. 
Now, however, by reason of the passing of Act XXI. of 1850, 
it is quite plaia that where a particular act entails degradation 
from caste, that degradation is not in itself a ground of disin- 
heritance. Sometimes, however, it happens that a particular 
act, which would justify exclusion of caste, is also considered 
so heinous as to be a ground of disability to inherit even in- 
dependently of the exclusion. Such a case would not be re- 
lieved by the Act just cited. An instance of this occurred 10 
S. A. S. No. 40. of 1858, decided by the Madras Court of 
Sudder Adawlut. There a party sued for a share of his in- 
heritance. He was met by the objection that he had been 
previously convicted of attempting to defraud his brother of 
part of the prdperty, and of a burglary committed in pursu- 
ance of that attempt. It was held that this crime was in 
itself a bar to inheritance under Hindu law, quite indepen- 
dently of any exclusion from caste consequent thereon, and 
the ebjection to his suit was upheld. 





* Dayabhaga, chap. iv., verse ii, 
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ExCLUSION FROM INHERITANCE 


[Shama Churn Sircar’s Vyavastha Darpana.]} 


Vyavastha 618.—A person degraded*® (fallen) for sin, an 
outcast, his issue, a hypocrite or a person wearing the token 
of religious mendicity, one who has assumed another order, 
an impotent person, one born blind or deaf, one lame, a mad 
man, an idiot, one dumb, a person afflicted with an incurable 
or obstinate and agonizing disease, he who has lost the use 
of a limb, an enemy to his father, a person addicted to vice 
or expelled from society, are excluded from inheritance. 


The heinous crimes are as follow : 

“Killing a Brahmin, drinking forbidden liquor, stealing 
(gold from a priest), adultery with the wife of a father, nataral 
or spiritual, and associating with such as commit those off- 
ences, wise legislators must declare to be crimes in the high- 
est degrec.” (Menw, chap. xi., verse 55.) 

The crimes nearly equal to those in the highest degree are 
as follow : 

“False boasting of a high tribe, malignant information 
before the king ofa criminal (who must suffer death), and 
falsely accusing a spiritual preceptor, are crimes (tn the 
second degree) aud nearly equal to killing a Brahmin. For- 
getting the texts ofscripture, showing contempt of the Veda, 
piving false evidence (without a bad motive), killing a friend” 
(wrthout malice), eating things prohibited, or, from their 
manifest ‘impurity, unfit to be tasted, are six crimes néarly 
equal to drinking spirits. To appropriate a thing deposited 
(or lent for a time), a human creature, a horse, precious 
‘metals, a field, a diamond or any other gem, is nearly equal 
to stealing the gold (ofa Brahmin). Carnal commence with 
Bisters by the same mother, with little girls, with women of 


3 


* ‘Degraded,'—that ‘is, excommunicated —fur a heinous c_ — 
ee ie the second or third degree. [Sec Colebrooke’s Digest,’ vol. - 
Degradation takes place in the case of 
or twice uncunscipusly committed. 








a heinous crime once consciously 


INHERITANCE. 


the lowest mixed class, or with wives of a friend, or of a son,: 
the wise must consider as nearly equal to a violation of the 
paternal bed. (AMenw, chap. xi., verses 56—59.) 

These crimes—whether perpetrated consciously or uncon~ 
sciously—cause degradation generally by the commission (of 
any of them) more than once. Vide Prayashchitta-tattwa 
and Prayashchitta- Vivek.e 

A sinber in the third degree is only excluded from parti- 
cipation in the case of repeated offences : " (such) crimes are 
therefore mentioned in the plural number. (Colebrooke’s 
Digest, vol, 1i1., p. 804.) 

The crimes in the third degree are as follow :— 

Slaying a bull or cow, sacrificing what ought not to be 
sacrificed, adultery, selling one’s self, deserting a preceptor, a 
Mother, a father, or a son, omitting to read the scripture, 
and neglect of the fires prescribed by the Dharmashastra 
only ;—the marriage of a younger brother before the elder, 
and that elder’s omission to marry before the younger, 
giving a daughter to either of them, and officiating at their 
nuptial sacrifice ;—dcfiling a damsel, usury, want of perfect 
chastity in a student, selling a holy pool or garden, a wife, 
or a child ;—omitting the sacred investiture, abandoning a 
kinsman, teaching the Veda for hire, learning it from a hired 
teacher, selling commodities that ought not to be sold ;— 
working in mines of any sort, engaging in dykes leidges, or 
other ‘great mechanical works, spoiling medicinal plants 
(repeatedly), subsisting by the harlotry of a wife, offering 
sacrifices and pfeparing charms to destory (the innocent) ;—~ 
cutting down green trees for firewood, performing holy rites 

with a selfish view merely, and eating prohibited food (once 
without previous design) ;—neglecting to Keep up the conse- 
crated fire, stealing any valuable thirtg besides gold uon- 
payment (of the three) debts, application to the books of a 
false religion, and excessive attention to music or dancing ;— 
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DOCTRINE OF CAKES. 


ling grain, base metals, or cattle, familiarity (by the twice- 
born, with women who have drunk inebriating liquor, killing 
without malice a woman, a Shudra, Voishya, or a Kshatriya, 
and denying a future state of rewards and punishments, are 
all crimes in the third degree (but higher or lower accord- 
ing to circumstances) .—(Menu, chap. xi., verses 60—67,) 


FUNDAMENTAL PROPOSITIONS OF THE 
DOCTRINE OF CAKES. 


(Krishna Kamal Bhattacharjea on some Unsettled Questions 
of Succession under the Bengal School of Hindu Law 
preface.) 

1, A male person offers cakes to his father, grandfather, 
and great-grandfather in the paternal line, and also to his 
mothre’s father, grandfather and great-grandfather in the 
maternal line. 

2. A issaid to be sapinda to B if he gives pinda or cakes 
to B, if he receives cakes from B, or if both A and B give 
eakes to a common ancestor ©. 


Rules laid down by the late Justice D, N. Mitter. 


1, Among sapiodas, those who are competent to offer 
funeral cakes to the paternal ancestors of the deceased pro-' 
prietor, are invariably preferred to those who are competent 
to offer such cakes to his maternal ancestors only,'for the 
first kind of cakes are of superior religious efficacy in com- 
parison with the second. ‘ 

2. Those who offer a larger number of cakes of a parti- 
cular description are preferred to those who offer a less 
number of cakes of the same description. 

3. Where thie nimber of such cakes is equal, those that 
are offered.to nearer ancestors are preferred to those offered 
to more distant ones, 


SAPINDA 
SAPINDA, DEFINITION OF. 


(Saravathikart, p. 595.) 

The word sdpida has been the subject of many a hard- 
fought fight. In the history of this word is wrapped up the 
whole history of the law of inheritance. Whether ‘pinda’ in 
the compound word ‘sapinda, should mean body, or whether 
it should mean oblations, has been the subject of warm dis- 
cnssion among Hindu lawyers. To Gintama, Baudhayana, 
and the other anciert legislators, it mattered very little 
whether pinda signified ‘body’ or oblations. I say it mat- 
tered vary little to them whether the sapinda relationship 
was based upon ‘consanguinity, or apon “the competence to 
perform exequial ceremonies,” because those who were bound 
by ties of blood lived within the same family precints, and 
Were bound also to offer those holy pén las which spiritually 
benefited the deceased. ‘ 


The definition of a sapindd muy be stated in three sepa- 
rate propositions, 
I. A is sapinda to B, if A gives pinda to B. 

II. A is sapinda to B, if A receives pinda from B. 

III. A is sapinda to B, if both give pinda to a common 
ancestor ©, ° 

All the immediate sapindas became so, in accordance with 
the Proposition T. 

Nos. 1, 8, afid 15 out of the sapindas on both the fabher’s 
side, and the mother’s sidé, become go in accordance with 
the Proposition IT. ° 

All the rest of the sdpfndas on both the father’s and the 
mother’s side acqtire that relationship, by virtue of the 
Proposition ITI. 


18 


133 


PON 


Pw 


or 


o 


a tee ae 


IMMEDIATE SAPINDAS. 


Son gives 1 pinda direct, and 2 shared. 
Grandson 2c 3 1 i 
Great-grandson 1 ,,  ,, none ¥s 


Daughter’s son 1 direct, but secondary, and 2 shared, but. 
secondary. 


Son’s daughter’s son, 1 direct secondary, 1 shared se- 
condary. 

Grandson’s duughter’s son, 1 ditto. none ditto. 
SAPINDAS OF THE FATHER’S SIDE. 

Father none direct, 2 share@. 

Brother ... ditto 3 ditto. 

Brother's son ... ditto “ditto. 

Brother’s son’s son ... ditte” ditto. 


2 
1 
Father’s daughter’s son ... ditto 3 ditto secondary, 
Brother’s daughter’sson ... ditto 2 ditto ditto. 
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_ Brother’s son’s daughter's son ditto 1 shared secondary. 


1 
. Grandfather _.. ditto 1 ditto ditto 
. Father’s brother ... ditto 2 ditto ditté 
10. Father’s brother’s son ... ditto 2 ditto ditto. 
1 
2 


Oo Mm aI 


11. Father's brother’s son’s son... ditto ditto ditto. 
12. Grandfather’s daughter’s son ditto ditto ditto. 
13. Father’s brother's dayghter’s 


son ...editto 2 ditto ditto. 
14. Father’s brother’s son’sdaugh- | 

ter’s son ... ditto 1. ditto ditto. 
15. Great-grandfather ... ditto none shared. 
16. Grandfather’s brother ... ditto 1 shared. 
17. Grandfather's brother’s son... ditto 1 ditto. ; 
18. Grandfather's brother’s son’s 

son -.. ditto 1 ditto. 
19. Great-grandfather’s daugh- | 

ter’s son ... ditto L ditto secondary. 
20. Grandfather’s borther’sdaugh- 

ter’s son ... ditto 1 ditto ditto. 
21. Grandfather's brother's son’s 

daughter's son ... ditto 1 ditto ditto. 


As regards sapindas on the mother’s side, none of the 
pindas given by them are shared by the last owner ; in their 
case, the consideration is, how many pindas given by them 
are such as the deceased would have given on his own part. 
Therefore, against the name of each sapinda, we place a 
figure to indicate the number of persons who are the com- 
mon recipient? from that particular sapinda and the de- 
ceased. 


SAPINDAS THE MOTHER’S SIDE. 


. Mother’s brother 2 pindas that deceas. 


ed would give 
2. Mother’s father 


&. Mother’s brother's son 2 
18 


136 


Ko) 


10. 


11. 


1? 


13. 


14. 


16. 


17, 
18, 


19. 


TMBLE OF SAPINDAS, 


NMother’s brother’s son’s son 
Mothber’s sister’s son 
Maternal unele’s danghter’s son 


Maternal uncle’s son’s daughter's 


son 
Mother’s grandfather 


Mother’s father's brother 
Mother’s father’s brother’s son... 


Mother’s father’s borther’s son’s. 
son 
Mother’s grandfather's daugter’s 
son 


Mother’s father’s brother’s daugh- 


ter’s son 

Mother’s father's brother’s son’s 
daughfer’s son 

Mother’s great-graudfather 


Mother's grandfather’s brother 
gives 


Mother's grandfather's brother's 
son ee 
Mother’s grandfather’s brother's 
son’s son 


Mothcer’s 


daughter's son ‘ 
Mether’s grandfather’s brother's 
daughter’s son 

Mother's grandfathers 
daughter’s son’ 


great-grandfather’s 


gon’s 


ae | 


3 secondary, 
2 ditto. 


1 secondary. ; 
1 pinda given by the 


deceased. 

2 

2 given by the de- 
ceased. 

i] ditto. 


2 secondary. 
2 ditto. 


1 ditto. 

None; but receives a 
pinda and is there- 
fore a sapinda. | 


] pinda given by the 
deceased. 


1 secondary. 


I ditto. 


1 ditto. 


WHO TO PERFORM SRADDHA RITES, 
PERFORMANCE OF SRADDHA RITES. 
(Sdrvadhikari, pp. 
BENARES SCHOOL. 
Persons competent to celebrate Sraddha rites. 


1. Son. 17. Sapindas ex parte 
a. Eldest son. , materna. 
Son, &c. 
: Fane man : a. Maternal grandfather 
a ae b. Material uncle. 
2. Grandson. e. Hia son, &c. 
3. Great grandson. ; 
4. Widow. i8. Bandhus. 
5, mae ach F a. Father's sister’s sOn., 
6. Unmarried. b. Mother's a 
6. Daughter’s son. 19, Father’s Bandhus, 
7. Brother. . ; _ 
a. Whole brother. a, Father’s father’s sis- 
1. Younger. ter’s son. 
z. Elder. b. ” mother’s ss 
6. Half-brother. ter’s son. 
1. Younger. C, , maternal un- 
2. Elder. cle’s son. 
Hae eal ae 20. Mother's Bandhus. 
10. Jother. a. Mother’s father’s sis- 
11. Son’s widow. ter’s son, 
12, Sister. b, F mother’s sis- 
13. Sister’s son. . 4 eee ack 
14, Sapindas i parte pa- " eran 
o.. Seales ies 21, Strangers. 
b. Uncle’s son, &c. a, Pupil. 
ae b. Son-in-law. 
15, Samanodakas. . C. Father-in law. 
16. Sagotras, or kinstmen d. Friend. 
bearing the same e. * Kino, except of 
family name. 4 Brahmana. 


The rules in the case of female kinsmen are different. 
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WHO TO PERFORM SRADHA RITES. 


(Sarvadhikari, pp. 119-123.) 

The rules determining the competency to perform the 
obsqquial rites in the Bengal school, are not materially 
different from those obtaining in the Benares school. The 
following table compiled from Bhavadeva’s Treatise# on 
Sraddha Rites, will give a clear idea about them :—— 





BENGAL SCHOOL. 
SRADDHA. 
a.— Parvana, or ancestral. 
b:—Lkoddishta or individual. 


a....PARVANA. 
1. Son. 
2. Grandson. 
3. Great grandson. 
4. Daughter’s son. 
5. Son’s daughter's son. , 
6. Grandson’s daughter’s son. 
6,... EKODDISHTA. 
1. Son. 


a. Eldest Son. 
b. Youngest Son. 
Grandson. 
Great grandson. 
Wodow. 
«. Having no son. 
6. Mother of a disqualified son. 
Daughter. 4 
a. Maiden.. 
b. Betrothed 
ce, Married. 
Daughter’s son. 
Brother. 
a. Youngest utcrine brother. 
b. Hidest. : 
c. Youngest stepbrother. 
d. Eldest. 


os et Bet 


Pe 


* Bhavadoya, Cal, Ed:, 348. 
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Brother's son. 
a. Son of youngest uterine brother. 
b = ,,_ ,, eldest: .: 


Cc. 4 », youngest stepbrother, 
d. 4 ,, eldest __,, 
Father. 
Mother. 


Son’s widow. 
» daughter. 
5. married. , 
Grandson’s widow. 
a2 daughter. 
Grandson’s daughter married 
Grandfather. 
Grandmother. 
Sapindas ex parte paterna. 
Uncles and others. 


Samanodakas ex parte paterna. 
Sagotras (or kinsmen of the same family name.) 
Maternal erandfather. 
Maternal grandmother. 
Maternal uncle, 
Sister’s son. 
Sapindas ex parte materna. 
samanodakas 
Widow belonging toa different caste. 
An unmarried woman living as wife, 
Father-in-lare. ; 
Son-in-law. 
Grandmother's brother. 


Strangers. 
a. Pupil. 
b. ene 
G, iritual preceptor. 
: Friend 
e. Father’s friend. 
f. Servants of the same caste living in the 
same village, 
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WHO, TO PERFORM SRADDHA RITES: 


The list given by Bhavadeva is essentially the same 
that given by Rughtnandana. The bwo authorities differ, 
however, with regard to the competeney of the maternal 
grandmother and great yrandsons widow to perform these 
sacred rites, Raghunandana denies this privilege to the 
former and Bhavadeva to the latter.« 


“The following persons are competent, according to Raghunandana, 
to offer the exequial cake in the Bengal School :— 


- J. Eldest son. Pupil. 

Youngest son. Priest. 

Grandson. Spiritual preceptor. 

Great grandson, Friend. 

Widow having no son. Father’s friend. 

Widow, mother of adisquatified 48. Servants of the same caste Tiy- 
son. ing in the same village. 

Maiden daughter. These forty-eight persons are en- 

Betrothed daughter. titled to perfornr the exequial cere- 

Married daughter, - monies of a deceased kinsman. 

Q Daughter’s son. The following persons are compe- 
Youngest uterine brother tent, in the Bengal School, to per- 
Eldest uteriue brother. form the funeral ceremonies in honor 
Youngest stepbrother. of a‘deceascd kinswoman : — 

Kidest stepbrother. }. Kidest son. 
Son of youngest uterine brother Youugest son. 
Son of eldest uterine brother. Greudson, 
Son of youngest stepbrothe: Great grandson. 
Son of eldest stephrother. Maiden daughter. 
Father. Betrothed daughter. 
20. Mother. . Married daughter. 
Daughter-in-hkew. Daughter’s son. 
Son’s unmarried daughter. Son of a rival wife. 
Son’s daughter, married. 10. Husband. 
Grandson’s widow. Daughter-in-law, 
Grandson’s daughter. Husband’s saptindas, ex parte 
Grandson’s son’s widow (7} paterna, 
Grandfather. Samanodakas of the husband, 
Grandmother. ex parte puterna, 
30, { Paternal uncle, and other Sagotras, kinsmen bearing the 
‘ (Sapinadas, ex parte puterra. family name of the husband. 
Samanodakas, ex parte paterna. | Father. oe 
Sagotrai, (kinsmen bearing the Brother. 
- same family name.) Sister’s son. 
Maternal giandfather. Husband’s sister's son. 
Maternal uncle. Brother's son, 
Sister’s son, 20. Son-in-law. 
Sapindns, ex parte materna. Husband’s materaalr ‘uncle, 
Samanodakas, ex parte materna. Husband’s pupil. 
Widow belonging to a different| Kather’s samanodakas, kinsmen 
caste, of the father’s’ family ; mo- 
An unmarried woman living as ther’s samanadakas, kinsmen 
wife. of the mother’s family, 
40. Father-in-law, 24. Learned Brahmins. 
Son-in-law. Twenty-four only.* 
Brother of grandmother, 


~  *- Raghunandanr, Suddhi Tatwa, 494, 


INHERITANCE UNDER THE BENARES AND BENGAL SCHOOLS, 


14] 


(Sarvadhikari, pp. 86L—85.) 


INHERITANCE UNDER THE BENARES SCHOOL. 


1. Son. 

2. Grandson. 

3. Great grandson. 

4, Widow. 

5. Daughter. 

a. Unmanited. 

b, Married. 
1, Unprovided. 
2. EKuriched. 

6. Danghter’s son. 

7. Mother. 

8. Father. 

9. Brother. 

a. Whole brother. 


1. Associated 
2, Unassociated. 
b, Halfbrother. 
1. Associaied. 
2, Unassociated. 
An unassociated whole 
brother and an associated 


yghare the es- 


tots Og ual v3 


10. 
oe 


«a. 


b, 


, 
t. 


pend 
rede 


Brother's . on. 
Sapmedas 6 var 
paterna. 


Granglnol ver. 


» Grandfather. 


Uu'e and ocher sa- 
Plucis up tr rie 
seve ith deyree 
SAMANODAKAS 


His own. 


Mother’s. 
Strangers. 
Pnoyil. 
Feilow-student. 
Les:ned priest. 
Any Brahmana 
KING. 


INHERITANCE UNDER THE BENGAL SCHOOL. 


1. Son. 

2. Grandson. 

3. Great grandson. 

4, Widow. 

5. Daughter. 

a. Unmarried. 

b. Having or likely to 


have male issue. 


6. Daughter’s son. 
Father. 


8. 
). 


a. 


Mother, 
srother. 

Whole brother. 

1. Associated. 
2. Unassociated. 
Halfbrother. 

1. Associated. 
2. Unassociated. 


An associated halfbrother 


inherits 
| whole brother. 


19 


with nnassociated 
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10. 


lI. 


13: 


14, 


a. 


Le? 


INHERITANCE UNDER THE BRNGAL SCHOOL. 


3rother’s son. 


1. Of whole blood. 
», WC. 


2. Of half 
Brother’s grandsor. 
Sister’s son. 
Grandfather& 
great grandfather, 
with their lincal 
descendants in- 
cluding daughter's 
son. 

Maternal! kindred. 
Grandfather. 

Unele, &c. 

Sakulyas (or dis- 
tant kinsmen ). 


16. 


17. 


cl. 


b. 
¢. 
dl, 


t 


€. 


J. 


Sar inodakas (or 
remote kindred) 
Strangers. 
Spiritual preceptor. 
Pupil. 
Fellow-student. 
Sagotra or persons 
bearing the same 
family name) in- 
habiting the same 
village. 
Persons descended 
from the samé_ pa- 
triarch, and living 
in the same village. 
Priests. 

KING. 


TABLE OF SUCCESSION IN ACCORDANCE WITH THE ROLES 


LAID DOWN BY MR. JUSTICE DWARKA NATH MITTER IN THE 


Pm 6 ro ee 


Ch YS Sr 


CASE OF GURU GOBINDO SHAHA 138 wW. BR. F. B, 49. 


(Krishna Kamal Bhattacharja, p. i.) = 


Son. 

. Grandson. 

. Great-grandson. 
Widow. 

. Unmarried daughter. 
. Married daughter, having or likely to have a son, 
. Daughter's son. 
. Father. 


9, Mother. 


10. Re-united whole brother. 


~ 


1]. Un-re-united whole brother and re-united half-brother, 


together. 
12. Un-re-united half-brother. 


13. 
14 


16. 
17 
18. 
19. 


20. 
21 


233. 
24, 
25. 
26. 
27. 
258. 


29. 


30. 


31. 


og. 
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Brothér’s son.* 
Brother’s son’s son.t 


. Father's daughter’s son, or the son of a sister, whole or 


half. 


Son’s daughter’s son. 

Brother’s daughter’s son. 

Son’s son's daughter's son. 

Brother’s son’s daughter’s son, whethter the brother be 
whole or half. 


Grandfather. 
Grandmother. 


. Father’s whole brother.} 


Father’s half-brother. 

Father's whole brother’s son. 7 

Father's half-brother’s son. 

Father’s whole brother’s son’s son. 

Father's half-brother’s son’s son. 

Grandfather’s daughter’s son, whether it be the whole or 
half sister of the father. 

Father's brother’s daughter’s son, whether the whole or 
half. 


Father’s brother's sou’s daughter’s sun, whether the 
brother be whole or half. 

Great-grandfather. 

Great-grandmother. 


* The internal arrangement as among the different kiuds of brother'e- 
so0n8 is a8 follows :— 
(a) Re-united whole brother's son. 
(6) Un-re-united half-brother’s sen and re-united whole brother's son 
together. 
{c] Un-re-united half-brother’s son. 
+ The internal arrangement as among different kinds of brother's son's 
sons is as follows :— 
[a] Whole brother’s son’s son. * 
[6] Half-brother’s son's son ¥ 
{ As among father’s brotheis also, the rule determining the preferential 
ey on the gronnd of re-union is to be applied, as in the caseof one’s own 
rethren, 
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oo. 
34. 
35. 
36. 
of. 
38. 
39, 


40. 
4), 


49, 
43, 
44s, 
45, 
AG. 
47. 


48, 
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Grandfather’s whole brother. 

Grandfather’s half-brother. 

Grandfather’s whole brother’s son. 

Grandfather’s half-brother’s son. 

Grandfather’s whole brother’s son’s son. 

Grandfather's half-brother’s son’s son. 

Grandfather’s sister’s son, whether the sister be whole or 
balf. 

Granufather’s brother’s daughter’s son, whether the bro- 
the: be whole or half. 

Grand father’s brother’s son’s daughter’s son, whetherthe 
brother be whole or half. 

Mothe:x’s father, or maternal grandfather. 

Mother's brother, whole or half, or maternal uncle. 

Maternal uncle’s son. 

Maternal uncle’s son’s son. 

Mother's sister’s son, whether the sister be whole or half, 

Mothe:'s brother’s daugdter’s son, whether the brother 
be whole or half. 

Mother’s brother's son’s daughter’s son, whether the bro-- 
ther be whole or half. 


. Mother’s tuther’s father. 

. Mother’s father’s brother, whole or half. 

. Mothe:’s father’s brother's son, whole or half. 

. Mother’s fi.cher’s brother’s son’s son, whole or half. 

3. Mother's father’s sister’s son, whetherthesister be whole 


or half, 


. Mother’s father’s brother’s daughter's son 

5. Mother's father’s brother’s son’s daughter’ son. 

56, Mother,s great-grand father. 

. Mother’s grandfather’s brother, whole or half. 

. Mother’s grandfather’s brother’s son, whole or half 

. Mother’s grandfather’s brother’s son’s son, whole or hal.f 
. Mother's grandfather's sister’s son, whole or half. 

. Mother’s graud(ther’s brother’s daughter’s son. 


62. 
63. 
64, 
65. 


66. 
67. 


68. 


69. 


71. 
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Mother’s grandfather's brother’s sou’s daughter's son 
Then come Sakulyas, as follows... 

Great-grandson’s son. 

Great-grandson’s son’s son. 

Great-grandson’s great-grandson. 

Great-grandfather’s father. 

Descendants of No..66, in the male line as far as the 
sixth degree ; the degrees are to be counted exclud- 
ing himself. Then such of the descendants of No, 
66, in the female line, as offer piuda to him. 

Then orcat-grandfather’s grandfather and his descendants 
of the same kind as those of N. 66, both in the 
male and in the female line. 

Great-grandfater’s great-grandfather and his deseend- 
auts of the saine kind, as those of No. 66, both in 
the male and in the female line. 

Then the Samanodakas, viz :— ‘ 


. The seventh ancestor from the deceased, counting his 


father as one. 

Then the descendants of No. 70, in the male line and 
such descendants of the daughter's son kiud, as 
offer pinda to No, 70. 


So on as far as relationship with the deceased can be traced, 
N. B.—The Sakulya relationship extends as far as the sixth 


degree of ascent or descent. : 


See Ddyabhaga, ch. x1, 8. vi., para, 21. 
The Samanodaka relationship extends so far as common de- 


scen$ can be traced. Sce Vrihanmanonu quoted in 
the Mitakshara, ch. ii., s, v., para. 6, 


Lastly come the specified strangers. 
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INHERITANCE UNDER THE BENGA 1 SCHOOL. 
(Sreenath Benerjee) 





1. Son. 12 Father's daughter's sun. 
2. Grandson. 13. Grandfather. 

3. Great-grandson, 14. Grandmother. 

4, Widow. Ly 15. Uncle. 

5. Daughter. § | 16. ———’s son. 

6. Daughter's son.} 17. ————’s grandson. 

7. Father.|| 18. Grandfather’sdaughtor's 
8. Mother. son, 

9. Brother. 19. Great-grandfather. 
10. ’S son. 20. Great-grandmother. 
1], -———’s grandson. 21. Father’s uncle. 

22, -——_—_—— ’s son, 





* Confer benefit from the moment 93 = gran acon 
of their birth. : : 
¢ Females are incompetentto make 24. Great-grandtather sd augh- 


> 
parvana shradh; but can offer funeral ter 3 Son. 
fire, ten pindas, first shradh, twelve 25. Son’s daughter’s son. 


monthly pindas, sapinda-karan, aud 96, ( randson’s daughter’sson. 


koddista shradh. ; 

mele east adsa hatin 27. Brother’s daughter’s son. 
t Nearer sapindas of a different 28. Brother’s sd hter’ 

family can offer funeral fire, ten “°° rother's son's daughters 

pindas, first shradh, twelve monthly son. 


piudas, sapindakaran and ehoddista 99 Uncle’s daughter’s son 
shradh with single oblation in ; 


headh: 30. Uncle’s son’s daughter's 
|| Can offer funeral fire, ten pindas. pen ; ; 
first shradh, twelve monthly pindas. | 31. Father's uncle’sdaughter’s 
sapindakaran, and paevana shradh son. 


with double oblations to his ancestors + ; 
which the deccased was bound to 32 Father's uncle's son’s 


offer. daughte1's son.” 


-000 ~- 


SUCCESSION TO STRIDHAN, 


TABLE OF THE ORDERS OF SUCCESSION TO THE 
DIVERSE DESCRIPTIONS OF STRIDHAN. 


_ (Shana Churn Sircar’s Vyavastha Darpana, p. §22. 


ORDER OF SUCCESSION TO THE PECULIUM OF AN 
UNMARRIED DAUGHTER. 


1, THE WHOLE BROTHER 


2. THe MorHeER. 


3. THe Farmer. 


Failing these, her parent’s relations, as they happen to be, succeed 
according to the order of succession to a childless woman’s property, q. v. 
To a betrothed girl’s property given by her to her husband,—First, the 


husband succeeds ; in his default, 
according to the above order. 


the above-mentioned heirs sucgeal 


ORDER OF SUCCESSION TO THE STRIDHAN OF A MARRIED 
WOMAN HAVING CHILDREN, 


To her property recewed To that received at any 


at the time of her nup- 
tials :— 


1. The unmarried daugh- 


ter not betrothed. 
2. The betrothed daugh- 
ter, 


The daughter who 
has a son. 
' \ The daughter like- 
ly to have a son. 
The barren daugh- 
ter, 
The (sonless 
dowed one: 
Son. 
Daucghter’s son. 
Son’s sen. 
Son’s grandson in 
the male line. 
The son of a rival 
wife. 
Her son’s gon, 
Her son’s grandson 
in the male line. 


3 


4. Wi- 


SS. - SNe 


fund feud 


PA TR 


time other than that of 
her nuptials : 


Son. 
Unmarried daugh- 
ter. 


( The daughter hav- 
ing a son. 
The daughter like 
tu have a son, 


Son's son. 

Dauchter’s son. 

Son’s grandson in 
the male line, 

The son of a rival 
wife, 

Her son’s son. 

Her son's grandson 
in the male line, 


( The barren daugh- 
ter. 

The (sonless) wi- 

dowed daughter, 


To that given by her 

father :—— 

1, The unmarried daugh- 
ter, 

2, Son, 


The daughter hav- 
J iDg a son. 
The daughter like- 
I to have son. 


Ps 


Daughter's son. 

Son’s son, 

Son’s grandson in 
the male line. 

The son of a rival 
wife, 

Her son’s son. 

Her son’s grandson 
in the male line. 
The barren daugh- 

ter 

10, {The sonless  wi- 

dowed daugh- 

ter, 


So St Se 
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ORDER OF SUCCESSION TO A CHILDLE S MARRIED 
WOMAN'S STRIDHAN. 


Given by her parents be- Other than that given by her parents, before 
fore marriage, her fee marriage, her fee ot gratuity, of bestowed after 
or gratuity, or bestowed 
after marriage :— 
If married according to If married’ according to 

the Brahma, Daiva, the Asura, Radkshasha, 


1, The whole brother. Arsha, Prajapatya, or or Poishicha form :— 
Gandharva form :— 
2. The mother. ie aioe 1, The mother, 
1¢ husband. 9 Th, 
3, The father. 2. The brother, ~ ene rather, 
3. The mother, 3, The brother, 
4, The husband. 4, The father. 4. The husband. 


SUCCESSION OF HEIRS AFTER THOSE AFORSAID TO ANY 
DESCRIPTION OF PROPERTY OF a WOMAN MARRIED 
ACCORDING 'TO ANY OF TIE EIGHY FORMS. 


5. Ifusband’s younger; 8. [fer hushand’s sis. 12. The Sakulyas, 
brother, Levannou: 
“The sons of the = , Bade anes 13. Samanodakas. 
husband’s young- 9, fer own brother's 
6. - son, ‘j 


er and elder bro- Samant 
thers, 10. Her son-in-law. 


7. Her sister's son. 11. The Sapindas. 15, Samana-; 
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A SUMMARY OF THE LAW ABOUT STRIDHAN. 
(Tagore Law Lectures, 1878, pp. 317, 320.) 


The modes in which a Hindu female may acquire pro- 
perty are gift, purchase (under which I include every mode 
of acquisition for valuable consideration), inheritance, and 
partition. 


A gift may be received either from a relation or from a 
stranger. 


In the former case, the. property given always rauks 
as stridhan according to all the schools. To this rule, 
the case of immoveable property given by the husband 
perhaps forms an exception under the Bengal law. But 
it is doubtful whether it is really an exception ?* 


In the latter case, except in the Benares and the Maha- 
rastra school, where all gifts constitute stridhan, the pro- 
perty given becomes stridhan only when received by a 
woman at the time of her marriage + 


A legacy is regarded in the light of a gift, and constitutes 


stridhan where a gift from the testator would have ranked 
at stridhan t. 


Ornaments given by a man to his wife, or constantly worn 
by her with his permission, though belonging originally to 
him, become her stridhan.§ 


* See Dayabhaga, Ch. IV, Sec. I. 21 ; Vivada Chintamani, p. 261! Mac- 
naghten’s Precedents of Hindu Law, Ch. I, see. LJ, Case xiv ; 2 Strange, 
19, But see Day:tbhaga, Ch. IV, Sec. I, 18; Colebrooke’s Digest, Mad, 
edn., Vol. IJ, p. 626; and Venkata Rama Rau v. Venkata Surya Rau 
I. L. B., 1 Mad., 286. 

+The texts require the gift to be made before the nuptial fire; but 
it seems that the presence of fire is not absolutely necessary ; and se 
nuptial presents received from strangers by a girl married in the Brah- 
mic form in which no fire is kindled. would, nevertheless, become her 
stridhan. ‘ 

~Sece Ram Dulal Sircar v. Sreemutty Joymoney Dabey, 1 Morley, 66, 

Judoo Nath Sircar r. Bussunt Coomar Roy Chowdhry, 19 W. R., 264. 

§Gun Joshee Malkoondkar v. Sugoono Bai, 1 Morley’s Dig., 595, 
Stridhana pl. 3; 2 Strange’s Hindu Law, 54—56 ; Smriti Chandrika, 
Ch, IX, Sec, II, 27, 28. 
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Purchase. 


LAW ABOUTS 


Gift te a widow in lieu of maintenance (which ought, 
properly speaking, to come under the head of purchase, 
being gift for valuable consideration) has been held to come 
within the definition of stridhan.* 

Property acquired by purchase would include earnings or 
acquisitions by labor and skill, property bought for money, 
property acquired by exchange, and the like. 

Wealth earned bv ‘a woman by the mechanical arts 
during coverture does not, except in the Benares and the 
Maharastra school, become her stridhan. But if earned 
during widowhood, or during maidenhood, it would be her 
stridhan under all the schools, as the text of Katyayana, 
which places such wealth under the con:rol of the husband, 
would be inapplicable to such cases. 

Property purchased by a woman with funds absolutely 
belonging to her, or obtained in exchange for other property 
which is her stridhan ; is her stridhan according to all the 
schovls, it being evident that though such property is not 
expressly mentioned as one of the different sorts of pecu- 
dium, itis really her original stridhan transformed into 
another shape.t So also property obtained by a com pro- 
mise in consideration of her giving up any rights in relation 
to her stridhan would be her pecultum. But property 
acquired with the accumulations ofthe income of her hus- 
band’s estate would not costitute her strvidhan, but weuld 
form part of the corpus of that estate A distinction, 
however, has been drawn between property acquired with 
accumulations of the income, and that acquired out of cur- 


rent, that is the year’s, income ; and it has been held || that 





* Mussamut Durga Koonwarv. Muasamut Tejoo Koonwar, 5 W. R., 
Miz., 53; Nellaikumaru Chetti v, Marakathammal, [. L. K., 1 Mad., 166, 
sos See Luchmun Chunder Geer Gossain v. Kalli Churn Singh, 19 W. R., 

{ See Chundrabulee “Debia ». Mr. Brody, 9 W. R., 284; Mussamut 
ar wee Daee «. Chowdry Bholanath Thakoor, 24 W. R., 168. 

| Sreemutty Puddomonee Dossee v. Dwarkanath Biswas, 25 W. R., 
535 ; see alsa Sreemutty Soorjcomoney Dossee v. Denobundco Mullick, 
hoe I. A., 123; but see Gonda Kooer v, Kooer Oodey Singh, 14 B, L. 

By 
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over this latter description of property a widow has the same 
absolute right as over the income itself. 

Where property had been inherited by a widow from her 
husband and afterwards confiscated by Government, such 
property, on being subsequently granted to the widow bya 
sunnud from Government, was held to rank as her stridhan.* 

As regards property: acquired by inheritance, the decisions 
and the original authorities agree in laying down the rule 
that in Bengal it constitutes stridham in no case, and that, 
according to the Bombay school, it becomes stridhan in all 
eases, ex¢ept that of property inherited by a widow from her 
husband. The law ofthe other schools on this point, as 
expounded by aconsiderable body of decisions seems to 
agree with that of Bengal, as regards property inherited. 
from males ; but as regards property inherited from a female 
the law of those schools is not yet fully settled. 

The share which a woman obtains on partition is her 
stridhan according to the Benares and the Mabarastra 
school, but it does not rank as stridhan according to the 
law of Bengal. The law of Mithila and that of Dravida are 
not yery clear ou the point, but thore is reason for thinking 
that they do not differ from the law of, Bengal. 


Inheritance. 


Partition, 


As aconseyuence of the doctrine that only some particular — Burden of 
cae : . : woof where 
descriptions of property belonging to a woman conatitute property sy 
her stridhan, it has been held that burden of proving that ar ae 
: : ; : stridhan. 
any property belonging to a woman is her peculium lies on 
party making such special allegation.t 

a ie ae we ee es 

* See Biij Iddur Buhadur Singh v, Ranee Janki Koer, 1 C. L. R., 318. 

¢ Sreemutty Chundermonee Dossee vy, Joykissen Sircar, 1 W. B., 107, 
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Husband's 
rights over 
wife's stri- 
dhan, 


LAW ABOUT STRIDHAN. 


(Tagore Law Lectures, 1878, pp. 3° 0-331.) 


The right to use a woman’s stridhan is personal in her 
husband.* Accordingly -it has been held that though the 
husband might have applied such property to the payment 
of a debt to procure his discharge from arrest in execution 
of a decree, his creditor has no right to seize it.¢ 


So also,though the husband may use the wife’s stridhan 
in order to relieve from distress any member of his family, 
such member has no right to use it tor such purpose. 


The question whether a Woman has absolute power of 
alienation over her stridhan was considered by the High 
Court of Madras in Doe dem Kullammal v. Kuppu Pillar} 
and the Court answered it in the affirmative. And though 
in a subsequent case|| the Court remarked that, considering 
the perpetual dependence of women‘ it could not, “ without 
the greatest consideration, conclude that a Woman can, With- 
out the consent of her husband, during coverture, absolutely 
alienate even her own landed property ;” yet, considering that 
the authorities are clear on the point, and that the text of 
Katyayana cited above§ expressly gives to women the power 
of alienating immoveable property, there seems to be very 
little room for any doubt on the subject, as regards the 
saudayika stridhan. 

Tn a still later case, the Madras High Court has held, 
that the proposition that what is acquired by a woman’ 
during coverture belongs to her husband, has no foundation 
in Hindu law, and that the contrary of that proposition is 
unquestionably true. 

Norcan the husband bind the wife by his dealings with 
her property. Thus, ina recent case*°® before the Privy 
Council, it was held that a husband could not affect his 
wife’s rights over her property by any engagements he might 
enter into with reference to it. 

In cases of dispute with the husband’s creditors, the bur- 
den lies upon the wife to prove that any particular property 


is her stridhan and does not belong to her husband.tt+ 


* Smriti Chandrica, Ch. Ix. Sec. II, 17. 

+ 1 Strange, 27, 28 ; 2 Ibid, 23,24. t1 Mad. 85, , 

| Dantuluri Rayapparaz v. Mallapudi Rayudu, 2 Mad., 360. 

§ See pp. 322, 323. , 

@ Ramas..mi Padeiyatchi v. Virasami Padeiyatchi, 3 Mad., 278, 

** Mohima Chunder Roy v. Durga Monee, 23 W. R, 184. 

tt George Lamb v. Musst. Govind Money. 8. D. A. R, (Beng), 1882 
p. 126 ; Brojo Mohun Mytee v, Musst. Radha Koomaree, W. RB. (1864) 60, 
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A SYNOPSIS, 


OR, 
GENERAL SUMMARY 


OF THE 


HINDU LAW OF ADOPTION. 


(By J.C. C. Sutherland, Esqr. Translator of the Dattaka 
Chandrika and the Dattaka Mimansa.) 


Tae Hindu Law of Adoption may be classified under the 
following heads, 


Ist. The qualification and right to adopt. 

2nd. The qualification and right to be adopted. 

3rd. The form to be observed 1n adoption, and the effect, 
of its omission. 

4th. The effects of adoption. 

5th. Special rules. 


It should be premised, that in the present age, amongst 
the various subsidiary sons* recognized in codes of law, yy. p, M, 
according to the authority of writers, confirmed by practice, 
only those technically denominated, the son given Dattaka nae a o 
or Dattrima) and son made, (Kritrima or Krita) are capable Para9. — 
ofbeing affiliated+. The author of the Dattaka Chandrika, 
indeed admits the son given alone.—In effect however, with- 
out any great latitude, a son self given, aud a son re- 
jected, might perhaps be includedj under the general 
denomination of the ‘son made,'the Kritrima or Kritaputra 
(vulgarly called ‘Karta puter’): and it should not be omitted, 
that in treatises of law, the term Dattaka, or son given is 


gdmetimes used to denote an adopted son generally. 


*See those enumerated in a Note to Para 33, Sect, 1, D, M. 
+ ¥. Notes I. and IL. subjoined. 
$v, Note ILI, subjoined. 


D. M. Sect. 
1, Para 3. 

D, Ch. Sect. 
1. Para 3, 


D. M. Sect. 
1. Prra 6. 


D. M. Sect, 
1, Para 13, 

D Ch. Sect. 
1. Para 6. 


D. Ch.Sect. 
Vi. 


D. M. Sect. 
1. Para 15. 9. 

D. Ch. Sect, 
1, Prra 7, 


D. Ch. Sect. 
1. Para 24. 
D. M Sccet. 
1, Para 15, et 
seq. 


LAW OF ADOPTION. 


HEAD FIRST. 
The Qualification aad Right to Adopt. 


The primary reason for the affiliation of son, being the 
obligatory necessity of providing for the performance of the 
exequial rites (a), celebrated by ason,, for his deceased father, 
on which the salvation of a Hindu is supposed to depend, it 
is necessary that the person proceeding to adopt, should be: 
destitute of male issue, capable of performing those rites. 
By the term issue, the son’s son, and grandson, ; 
ed. It may be inferred, that if such male issue, 
existing, were disqualified, by any legal impediment, ysueh 
as loss of caste.) from performing the rites in question, the 
affiliation of a son, might legally take place | 

A doubt might be entertained,« as to the validity of an 
adoption, by one not being in the order of the ‘Grzhv’ (the 
house-holder or married man), or by a blind, impotent, or 
other person, disqualified from igberiting. The more cor- 
rect opinion, however, appears to be, that an adoption, by 
any of the persons described, would be valid: though it seems 
reasonable, that the affiliation, of one ‘excluded from inheri- 
tance, should confer no right of succession on the adopted, of 
which the adopter is debarred by law. 

The same roason, which imposes the necessity of adoption 
on a man, not equally applying to a woman, the latter, (at 
least such seems the more accurate and prevailing doctrine,) 
is incapable in her own right of adoption,+ though, it is 
admitted that by his sanction,{ she may affiliate on the part 
of her husband, ason who would necessarily be filially related 
to herself. NanpDA PAn‘p'ITa denies generally the authority 
of a widow to adopt, assigning a reason, by no means satis- 
factory, that the assent of her husband is impossible: but it 





(a) Sce 4 Moore, I}. A. Ca 100. 
*v. Note LY. Aibjolael. 


vy, Note V. subjoined. * vy. Note VU. snbjoimed. 
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is reasonable to admit, consistent with practice, and the 


opinion of other authors, the validity of an adoption made | 


by a widow, under the sanction of her husband written or 
formally expressed during his life time, aud perhaps, in some 
places under that of kinsmen (0). 

HEAD SECOND. 


The qualification and right to be Adopted. 


THE first, and fundamental principle is, that the person 
proposed to be adopted, be one, who, by a legal marriage 
with his mother, might have been the legitimate son of the 
adopter. By the operation of this rule, a sister’s son, and 
offspring of other female, whom the adopter could not have 
espoused, and one of a different class, are excluded fram 
adoption, In the present age, marriage with one, unequal 
in class, is prohibited. 

NANDA Pan’p’ITa declares, that woman nay not affiliate 
a brother's son: if his opinion be correct, it might be 
consistently arened, that, where a woman is proceeding 


D. 
V. 
et Beq. 
D, Ch, 
II, Para 8, 


D. M. See: 
I]. Para 3¢ 
34. 


to adopt with the sanction of her husband or kindred, she . 


must not select generally, one with whose father she could 
not ‘have jegaly married. 

It is an obvious inference, that the person sclected should 
be exempt from any disqualification, which might prevent 
him falfilling the purpose of the adoption—I» has been 
intimated by writers on law,* that proximity of kindred 
ought to determine, the choice of an adopted son. But, 
though Nanpba Pan’p’ita extends this principle with 
elaborate minuteness, it can not be regarded, as a rigid 
maxio of law, vitiating the adoption of a remote, where a 
near kinsman,—or of a stranger, where a relative,—may 
exist. The right however, of a whole brother's son, to be 
adopted in preference to any other person, wheré no legal 


__ So held in 2, Mad H. C. Rep, 206, 
* VAsIaH THA SAUNAKA, 


D. M. Sect. 
II. Para II, 
12, et seq. 


D. M. Sect. 
lI. Para 28, 
37 


D. Ch. 
I, Para 


a, 

). M. Sect. 
Para 1.3. 

). Ch Sect. 

ara 29. 


). M. Sect. 
Para 37. 


).ch. Sect. 
Para 28. 

>». M. Sect. 
Para 

D. M. Sect, 
Para 44. 


TR M. Sect. 
V. Para 9, et 


iq. 

D. Ch, Sect. 
Para 7, 31. 
2. 


LAW OF ADOPTION. 


impediment may obtain, seems to be generally ¢ dmitted, and 
may be regarded as a received rule of law. 


An only sont cannot become an absolutely adopted son 
(Sud’ha-Duttaka) but, he may be affiliated, as a Dwyd- 
mushydyna, or son of two fathers. In this case the person 
of the prohibition,—viz. extinction of lineage to the natural 
father,—would not apply. An only son of a whole brother 
accordingly, if no other nephew exist for selection, must be 
adopted by his uncle, requiring male issue, and is son of 
two fathers. The same person can not be adopted by more 
than one individual, except in the case of one nephew, hy 
several uncles, the whole brothers of his natural father. It 
may however be inferred, that a legal impediment would exist, 
tq the affiliation, by an uncle of a nephew, whom his father 
had given away in adoption, asa ‘ Sud’ha-Duttaka, who 
retains no filial relation to his natural father. 

To render the adoption valid and complete, it is necessary, 
that the person adopted should assent, or being a minor, be 
given by a competent party. On the subject of the legal 
ability, to give a son in adoption, some difficulty exists in 
extracting a consistent doctrine.|| The more correct opinion 
appears to be— Ist. That, the father may give away his minor 
son without the assent of the mother, though it is more laud- 
able that he should consult her wishes,—2nd, That, the 
mother generally is incapable of such gift while the father 
lives.—3rd. That, she, however, on her husband’s death, may 
give in adoption her minor son, and even during the life of 
that person, in case of urgent distress and necessity. A man, 
who had permanently emigrated, entered a religious order, 


or become an outcast, being civilly dead, would be regarded 
as virtually deceased. . # 


* Trans. on Inh. Chap. I. Sect. XI. § 36. 
t Note VII. subjoined. : 

+ v. Note VIII, subjoined. 

| v. Note IX, 


LAW OF ADOPTION. 


Discrepancy of doctrine amongst some writers, and the 
silence of others, have left doubtful, the determination of 
these questions ;—I1st. Whether the adoption of one, who has 
attained any particular age, is barred; 2nd. Whether the 
performance, in the family of the uatural father, of any, and 
what particular initiatory rites, constitutes an insuperable 
objection to, being adopted. 

On the subject of these questions, a passage attributed to 
the kilika-purdna, (the authenticity and meaning of which 
are eontested) is usually cited*, According to JAGANNATHA, 
the compiler of the Digest, this constitutes an absolute 
prohibition, against any adoption whatsoever, of one, whose 
age exceeds five years, or on whom, the initiatory rite of 
tonsure (a), may have been performed in the family of 
his natural fatherf. And in a case} in which the adoption 
of one older than five years, was contended to be illegal, on 
the opinion of its Pandits,—declaring according to the 
Hindu law, as received in Bengal, the adoption of such 
person to be legal, provided, the initiatory rites (sanskéra) 
in the family of the natural father have not been, and in 
that of the adopter be, performed—the Sudder Dewani 
Adawlut appears to have determined the following points, 
as applicable to Bengal, where it should be observed, the 
Dattaka form of adoption chiefly, if not solely, prevails.||— 
1st. That, adoption is restrigted to no particular age.—2nd, 
That, one initiated io tonsure in the name and family of his 
natural father, is incapable of adoption.—3rd._That, the age 
of the persoa selected for adoption, must be such, as to 
admit of the ceremony of tonsure being performed in the 
adopter’s name and family. 


*v, D. M. Sect. IV. Para 22; et D. Ch. Sect. II. Fara 25. 
+t v. Digest Ch. IV Sect VeLIE. 
v. Printed reports on select cases._-KEROT NARAEN™“eersas My, 


B’ HOBIVESREE.—Cause No. 22 of 1806. 
(a) Seel. Morl. Dig. 20, 21. 
vy, Note X, subjoined. 
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The limitation of adoption to any par-icular age, is thug 
over-ruled : but without presuming to question, as applica- 
ble to Bengal, the accuracy of the other two points of law, 
resulting from the decision referred to, there is no impro- 
priety in expressing a doubt, whether they can be received 
as constituting a general rule universally decisive on the 
questions, which they regard.—Ist. Such rule would be at 
variance with the doctrines, of the Dattaka Mimdnsd and 
Dattaka Chandrika as detailed in a note subjoined.*—2nd, 
The authenticity of the passage, attributed to the Kalika- 
purdna, on which the opinion of JAGANNATHA, and the 
Pandits of the Sudder Dewanz is founded, is justly denied, 
and it is interpreted, as admitting the adoption of one, 


‘although initiated in tonsure, by his natural father,—drd. 


The ixeceived defiuition of the Aritrima son, and _parti- 
cularly the murde of affiliationt current in the Mait’hila 
country, obviously refer'tix.one of years somewhat mature, 
who, if not necessarily, would mostty, be initiated in tonsure, 
by his natural father: and the adoption of’suuk merson is 
certainly justified by practice, obtaining in some parr 


of India, 


The difficulty or rather impossibility, of defining any 
unvarying priuciples, universally decisive on the questions 
referred to, is obvious. The most general and consistent 
rule, which presents itself, is this!—Any person, on whom 
the adopfaxy may legally perform, the Upanayana rite, 
is capable of being affiliated as a Dattaka son: while one, 
not so qualified, may be lawfully adopted as’a Kritrima 


gon. 


* Note Xf, 
+ *ae that propounded by Rudra Dhdra iu Note XVI. 
tv. Note XII. subjoined. 
|) For the rules, performing the rite of Upanayana, consult R. Ch. Note 
to Sect. Il. Para 31 : and for the designation and order, of the diffierent 
initiatory rites, see D. M. Note to Sect. VI Para 23. 


Laaastenl 
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HEAD THIRD. 


The form to be observed in Adoption, and the effects of rts 
Omission. 


REGARDING the mode of adoption, a text of Vasi’suT’HA, 
is most usually cited. This enjoins, that, the party proceed-  goct, 7 nee 
ing to adopt, should previously give notice to the ruling 31. 
power (Radja), and after having invited kinsmen, should 
complete the adoption, by the observance of the prescribed 
sulemnities, viz. a burnt sacrifice, and recitation of the pre- 
scribed prayers. The forms, propounded at greater length 
by SasNAKA, VIRDD’HA GaUTAMA, BAUD’HAYANA, and _D, M. Sect. 
other primitive writers, essentially conform with his of Dp. Ch, Sect. 
V4SISHTHA. The former provide for the attendance of ie 
Brahmanas, and an officiating priest, to demand the son to 
be given. 

The expression ‘Rajw has been explained by commen- 
tators, to signify the chief of the town or village. They seem 
however agreed,* that, the notice enjoined, and the invitation 
of kinsmen, are no legal essentials to the validity of the 
adoption, being merely intended, to give greater publicity to py op. sect 
the act, and to obviate litigation, and doubt, regarding the 11. Para 6. 
right of succession. 

Tee form propounded by VasisaT’Ha, and more parti- 
cularly those by the other holy writers, in pursuynce of the 
works of eminent authors, may be correctly regarded, as 
referring exclusively to the son given}; the adoption of a 
Kritrima son, being held to be valid, without the observance 
of any particular form or solemnities.t - 


Should a son be adopted, without the observance of : 
prescribed form, his filial relation would not be established, pena 


: V. Para 45, 
but he would be entitled bo assets sufficient to defray the a aren 
expence of his marriage. e. I]. Para 17. 
p § gc. D.Ck re 
VI, Para 3. 
*y. Note XIII, tv. Note XIV, ty, Notes XV, & X* 
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D. Ch Sect. 
II. Para 22. 
et seq. 
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D. M. Sect, 
VI. Para 6. 7. 
D.Ch. Sect. 
; Para 18. 


D. M, Sect. 
VI. Para 10& 


D. Ch.Sect. 
V. Para 2. et 


cq. 


D. M, Sect. 
VI, Para 50, 
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The Dattaka adopted son, except perh. ps in the case of 
a nephew, affiliated by an uncle, must be initiated in certain 
rites,in the name and family of his adoptive father, and the 
Kritrima son, in some instances may, but in all, need not 
necessarily,be so intiated.* The question as to the parti- 
cular rites, required, has already been discussed under the 


preceding head. 


HEAD FOURTH. 
The Effects of Adoption. 

The legally adopted Dattaka, or son given, in all cases 
is, and the Kritrima, or son made, in some instances may 
be, invested with every filial right, in respect to his adoptive 
father, of whose family he becomes a member.+ 

The Dattaka adopted son ceases, to have any claim to the 
family or estate, and his incapable of performing the funeral 
rites. of his natural father, except, where affiliated as a 
Dwydmushyayana or son ef two fathers, This rule would 
not apply to the Aizétrima adopted son, who would be 
necessarily the son of two fatherst, unless (if such case could 
occur,) where, wholly uninitiated in the family of his natural 
family. 

The adopted son cannot marry, any kinswoman related 
to his father and mother, within the prohibited number of 
degrees, as his consanguiueal relation endures; nor the son 
of two fathers ‘marrying in the general family of either. 

The adopted son not only inherits of his adoptive father, 
but likewise lineally and collaterallyll, of the near and distant 
kinsmen of that person. He likewise represents the real 
legitimate son, in relationship to his adoptive mother, whose 
ancestry are his maternal grandsires. The rule however, now 
Suggested, would not apply to the Kritrima son, as usually 
adopted inthe Matt’ hila country§. 


*v. Note XVII. 


Tv. Nete XVIII. tv Note XIX. |] vy. Note XX, §V. Note XXL 
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HEAD FIFTH. 
Special Rules. 


Firstly —Regurding the Dwydmushydyana. 

THE adopted son may retain filial relation to his natural 
father, in which case, he is called a Dwydmushydyana, or 
son of two fathers. This double filial relation proceeds from 
a special agreement, between the adoptive and natural father, 
at the time of adoption, or may exist without such agreement, 
as mostly, if not always, in the case cf the Kritrama adopted 
son, whois not alienated by his natural father. In the 
first case, such son is denominated a complete (nitya), in 
the seeond, an incomplete (anitya), Dwydnvushydyana. 


The adopted son, who is son of two fathers inherits the 


estate and performs the obsequies of both fathers, but, the 
relation of the issue (except in the case of the Kvrttrima son, 
as usually affiliated in the Mazt’ hila country), obtains ex- 
clusively to the family of the adoptive father. 


Secondly.—Regarding the succession of the adupted Son. 


Thirdly. —Regarding tire succession of co-ewistent Legitt- 
mate and Adopted Sons. 


WHERE, subsequent to an adoption legally made, a legii- 
mate son is born to the adopter, the adopted son, at a division 
of heritage with such son, receives a quarter share* aecording 
to the Dattaka Chandrika. A distinction however obtains 
in the case of the Dwydmushydyana.—From an obscure part 
of that work, it yould appear, to be the doctrine of its au- 
thor, that such son, would only take half the share, to which 
the son absolutely adopted, would be entitled, in particpating 
with a legitimate son, subsequently born.—Un the same prin- 
ciples, this author appears to provide that, where legitimate 
issue is subsepuently born to the natural father, the Dwya- 

, mushydpana only takes in the state of such fathersshe half 
of the share of a legitimate son. 





* vy, Note XXII. subjoined 
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D. M. Sect. 
Vil. Para 41. 
ct sey, 

D. Ch. Scet, 
Il. Para 36 
et seq. 


D. M. Sect. 
VI, : 


D, M, wees, 
V. Para 40. 
D. M. Sect. 
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KRITRIMA FORM OF AVOPTION. 


(A critical Essay on the Hindu Law of Adoption by A 
Hindoostani Hindoo Vakeel, pp. 174— 


Of the twelve descriptions of sons, vz., “ the son begotten 
by a man himself in lawful wedlock, the son of his wife be- 
gotten ‘in the manner before mentioned, a son given to him, 
a son made or adopted, a son of concealed birth, of whose real 
father cannot be known, and a son rejected by his natural 
parents’ are the six kinsmen and heirs.”-—(Menu, Chap. IX, 
sloka 159.) 

“The son of a young woman unmarried, the son of a preg- 
“ mant bride, a son bought, a son by a twice-married woman, 
a son self given, anda son by Sudra, are the six kinsmen, 
"but not heirs to collaterals.’—(Menu, Chap. IX, sloka 160.) 


(Menu Sanghita, Chap. IX, sloka J59, p. 568.) 


(Menu Sanghita, Chap. IX, sloka 160, p. 569.) 

The author of the Dattaka Chandrika, on the authority of 
a passage attributed to Aditya Purana, holds that, at the 
present Kali age, among the substituted sons the dattaka 
son is ouly valid—(vide Sec. I, v. 9, Dattaka Chandrika). 
The author of the Dattaka, Mimansa, on the other hand, on 
the authority of Parasara, holds that kritrinve son is also 
valid. | 


é 


i term gtven is inclusive also of the sons made, on 
account of a text of Parasara on the occasion treating on 
the law of the Kali age.”—(Dattaka Mimansa, Sec. I, v. 33. 
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Now, I ask our Hindoo lawyers, whether the author of the 
Dattaka Chandrika was right in allowing Parasara to be over- 
ruled by a passaga of Aditya Purana? Are not Puranas 
always inferior to Smritis? Even texts of sages other than 
Menu ought not to have overruled Parasara, for it is stated 
in Parasara Sanghita: The Dharms enjoined by Menu are 
assigned to the Satya Yoog ; those by Gotama, to the Trita; 
those by Sancha and Lichita, to the Dwapara ; and those by 
Parasara to the Kult Yoog. 


So it will be seen that, even admitting Menu’s superiority 
over all sages, kirvtrzma son ought to have been declared 
valid, as Parasara ordained, for he is not inconsistent with 
Menu ; and besides that, he is the lawgiver of the Kali Yoog; 
and our present legislature, represented by the late Lord 
Dalhousie’s Council, indirectly admitted that fact by passing 
the Hindoo Widow Remarriage Act. Of all the inhabitants 
of India, Bengalees, who raised such a clamour for the sup- 
periority of Parasara in the Kali age, would, I think, be 
ashamed of disallowing Parasara, by the authority of Aditya 
Purana, or any other authority than that of Menu. We learn 
from Sutherland and other English writers that kritrima 
form of adoption is only prevalent in Mithile, and has become 
extinct in other countries. : 


If the kind of sons we so often meet among the lower castes 
in Bengal, calfed pulakputtra, who are in every way treated 
as adopted sons and about whom we find no litigation, 
because they have no patrimony worth fighting for to inherit, 
do not come within the category of Kritrima son, I must 
then join with the English writers to sey that the %ritrima 
form of adoption is only prevalentin Mithila. This system 
of adoption does not certainly now obtain among the zemin- 
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dars of Bengal. I now proceed to consider what are the 
rights of a kritrima son in the provinces of Mithila, and haw 
a kritrima adoption may be effected. fo ceremonies are 
necessary to constitute a kritriama adoption, the agreement 
of the parties being alone sufficient—Kalyan Singh v. Kripa 
Singh (Sel. Rep., Vol. I, new edition, p. 11). 


The prohibition, with regard to the adoption of a sister’s 
son does not apply to the case of kritrima form of adoption ; 
and it effects no change either of paternity or of maternity ; 
there is merely an arrangement between the adopt ier and the 
adopted, with the addition of certain legal rights of ink 
tance and legal duties—vide Chowdhury Parmesha 
v. Hanooman Datta Ray (Sel. Rep., Vol. Vi, p. 235, n: 

A kritrima son, in some instances, may be invested wil 
every filial right. The kritrima son, as usually affiliated | 
Mithila country, would, indeed, take the estate of his adop- 
tive father. (See note 18, Sutherland’s Dattaka Mimansa 
and Dattaka Chandrika,) But ason affiliated in kritrima. 
form by a widow, is not regarded as related in any way to 
her husband, and merely succeeds to her exclusive property, 
(See note 3, and See also notes 15 to 21, Dattaka Mimansa 
and Dattaka Chandrika.) I do not fiud any reason for hold- 
ing that the kritrima adopted son would succeed to his 
adoptive mother’s property, and not to his father’s, or to 
that of the adoptive father and not to the mother’s, or, in 
other words, that he should only succeed to the property of 
the adopter. 


In the case of The Collector of Tirhoot on behalf or the 
Court of Wards v. Hari Prasad Mahanta (W. R., Vel. VIT, 
p. 500), it was held, that a Hindoo widow in Mithila has 
power to adopt a son in kritrima form withoot her husband's 
consent ; .but such a son would not succeed to the property. 
left by. the husband of his adoptive mother, but would be 
censidered her san, aud cntitled to succeed her only. It was 
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further held, that such a son does not lose his position in his 
own family. I do not see any reason for making this distinc- 
tion unless one would attempt, like the pandits of old, to 
overcome clear passages of Hindu law, too stubborn for 
other manipulation, by the often baseless allegation of custom. 
If kritrima system of adoption is allowed to prevail, let the 
kritrima son take the property as Menu ordains— 


cRaTaY 40a) Pipfaseary « 


° | 


The son of the body and the son of the wife will divide the 
property between themselves, left by their father. As for 
“ the other ten sons, let them take the property as enumerat- 
‘ed those last named being excluded by any one of the 
“preceding.” According to sloka 159, Chap. IX. kritrima 
son stands fourth in the list; so, in the absence of an adopted 
son, he (the kritrima) ought to be entitled to all the legal 
rights given to an adopted son. He ought to be allowed to 
take not only the property of his adoptive mother’s husband, 
but being within the first six of Menu’s enumerations, like 
an adopted son, he ought to take the property of his adoptive 
father’s relatives both sogotra and «asogotra. (VideCal. 
Law Rep., Vol. IY, p. 538.) 
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MINORITY AND GUARDIANSHIP. 
(Mayne pp. 187—192.) 


§ 188, Minority under Hindu law terminates at the age 
of sixteen. There was, however, a difference of opinion as 
to whether this age was attained at the beginning, or at the 
end, of the sixteenth year. The Hindu writers seem to take 
the former view (a), aud this was always held to be the law 
in Bengal (5), The latter limit is stated to be the rule in 
Mithila and Benares, and was fallwed in Southern India 
and appareatly in Bombay (c). Different periods were also 
fixed for special purposes by statutes, which it does not 
come within the scope of this work to discuss. These: vari- 
arrces will soon lose all importance in consequence of Act IX, 
of 1875, which lays down as a general rule for all persons 
domiciled in British*India or the Allied States, that where a 
guardian has been appointed by a Court of Justice, or where 
the Court of Wards has assumed jurisdiction, minority 
terminates at the completion of the twenty-first year; in 
all other cases, ab the completion of the eighteenth year. (d), 
But the Act is not to affect any person in respect of marriage, 
dower, divorce, or adoption. 


§ 189. GQuUARDIANSHIP.—The Hindu law vests the guar- 
dianship of the minor in the sovereign parens patric, 
Of course this duty is delegated to the child’s relations, Of 
these the father, and next to him the mother, is his natural 
guardian. In default of her, or if she is unfit to exercise the 
trust, his nearest male kinsmen should be appointed, the 


(a) 1 Dig. 298; 2 Dig. 115; Mitakshara on Loans, cited V. Darp., 770 ; 


‘Daya Bhaga. iii, 2, $17. note ; Dattaka Mimansa, iv. § 47, 


(6) 1. W. Mac N, 108 ; 2W, Mac N, 220, 288, note Callychurn v. Bhuggo- 
ae B. L. R. 231; '§. 0.19 Suth. 110 ; Mothoor Mohun v. Surendro, I 
Cal 

(c) W. MON, ubt sup; 1 Stra H. L, 72; 2 Stra. H. L. 76 77; Lachman 
Vv. Ruplaune, 5S. D. 114 (136) ; Shivji VY. Datu, 12 Bom, H.C, 981, 290. 

(d) Ahwahish v. Surju, 3. All, 
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paternal kindred having the preference over the maternal (e). 


Of course, in an undivided family, governed by Mitakshara 
law, the management of the whole property, inclading the 

share, would necessarily be vested in thé néareést' 

id not in the mother. It would be othérwise where’ 
the family was divided (f). But this would not interferé 
with her right to the custody of the child itself (9)! A 
mother loses her right bY 4 second marriage (/.), and a@ father 
loses his right by giving his son in adoption (4). And, of 
course, any guardian, however appointed, many bé remvved! 
for propér cause (k). Little or nothiug is to be found on' the 
subject of guardianship in works on Hindu law. The’ matter 
is’ principally regulated by statute (2). ) 

§ 190. The right of the guardian to the possession of the 
infant is an absolute right, of which he cannot be deprived, 
even by the desire of the minor himself, except upon suffi- 
cient grounds. In the case of parents, especially, it is obvious 
that the custody of their child is a mattor of greater moment 
to them than the custody of any article of property. Cases 


(e)' Menu, viii. § 27 ; ix. § 146, 190, 191 ; 3 Dig. 542—H44 ; FP. MacN.25; 
1 Stra. H. L 71 ; 2 Stra. H. L. 72—75: Gungama v. Chendrappa Mad, Dee. 
of 1859, 100 ; 1 W. MadN. 108 ; Mooddookrishna v. Fandavaroy, Mad, Dec. 
of 1852, 105 ; Muhtaboo v. Gunesh, S. D, of 1851, 329. Under Mithila law, 
however, it has been held that the mother is entitled to be cuardian of the 
person of her minor son in preference to'the father. Jussoda v. Lalla Nettya, 
5,Cal 43. As to the claim of the step-mother, see Lukmee v. Umurchund, 2 
Bor: 144 [163] ;'Ram Bunsee v. Soobh Koonwaree, 7 south. 321; 8.C 3 Wym: 
219 ;S.C. 2in. Jur. 193, Baee Sheo y. Ruttonjee, Morris, Pt. 1.108. | 

(f) Alimelammal v. Arunachellam, 3 Mad. HH. ©.69;°Bissonanth v. 
Doorgapersad; 2 M. Dig. 49 ; Gourahkocri v. Gujadhur 5 Cal, 219. But she 
can sue on his behalf if the proper guardian refuses to do so, Mokrund Deb. 
v. Rauee Bissessuree, S. DB. of 1853, 159, \ 

(g) Kooldeeg v. Rajbunsee, S. D. of 1847, 557, 

(h)‘ Bace Seo v. Ruttonjee Morrts, Pt. 103. 

(i) Lakshmibai v. Shridar,.3 Bom, I. -2 

(k) Alimelammal v. Arunachcllam 3 Mad. H. C. 69; Gonrmonce uv. 
Bamasoondaree, 8S. D. of 1860, i. 532; Skinner v. Orde, 14 M. 1. A., 309 ; 
6. G10 B, L. BR. 185; S.C. 17 Suth 77; Kanahi v. Biddya, 1 All., 549 ; 
Abapiiv., Danne, 1 All, 598. foi 3 ine | 

(1) See Ct. of Wards Acts. Beng. Reg, XXVJ of 1793, L]J pf 1808, VI of 

1822; Mad. Reg, V of 1804 Act, XX of 1864; Bengal Act. 1V'8% 1870. Minors 
not under Gourt of Wards, Acts XI. of 1858’ IV of 1872: Educatiot 48da'mar- 
riage of minors, Acts XXVI of 1854, XXI of 1855, XIV of 1858, ‘Rain Bunsee 
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however, have frequently occurred in the Indian Courts, 
where the right of a parent to recover his child has been 
contested. on the grouud that the parent had changed 
his religion, and was therefore no longer a fit guardian for 
his child; or that the child had changed its religion, and 
was no longer willing to live with its parent. On the former 
point it has been decided, that the fact that a father has 
changed his religion, whether the change be one to Chris- 
tianity or from Christianity, is of itself no reason for depriv- 
ing him of the custody of his children. It would be different, 


of course, if the change were attended with circumstances 


of immorality, which showed that his home was no longer 
fit for the residence of the child (m). But the case ofa 
change, of religion by the mother might be different. The 
religion of the father settles the law which governs himeelf, 
his family, and his property. “ From the every necessity of 
the case, a child in India, under ordinary circumstances, 
must be presumed to have his father’s religion, and his 
corresponding civil and social status; and it is, therefore, 
ordinarily, and in the absence of controlling circumstances, 
the duty of a guardian to train his infant ward in such 
religion,” Therefore, where a change of religion on the 
part of the mother would have the effect of changing the 
religion, and therefore the legal status of the infant, the 
Court would remove her from her position as guardian. And 


the asserted wish of the minor, also, to change his religion, 
in conformity with that of the mother, would not necessarily 
alter the case; unless, perhaps, where the advanced age of 
the minor, and the settled character of his religious convic- 
tions would render it improper, or impossible, té attempt to 


restore him to his former position (7). 


a a A ATE SS 
v. Soobh Koonwatree, 7 Suth. 321 ; 8. C. 3 Wym. 219 ; S. C. 2 Ini Jut. 198 ; 
Ramchunder v. Brojonath, 4 Cal. ‘929. See as to Procedure, Act IX of 1861 ; 
Guardian and <Vard Act, XIII of Pia 


(m)~ =. ‘Dezonji, Perry 0.0.9 . 
() ‘hiner v, Orde, 14M, I. re 308 ; S.C. 10 B. Lk. 128 : §, C, 17 
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§ 191. The case of a child voluntarily leaving its parents 
has frequently occurred where there bas been a conversion 
to Christianity. It seems at one time to have been the 
practice of the Courts of Calcutta ‘and Madras to allow the 
child to exercie his discretion, if upon a pezsonal examin- 
ation they were satisfied that his wish was to remain away 
from his parents, and that he was capubie of exercising an 
intelligent judgment upon the point. The contrary rule 
was for the first time laid down by the Supreme Court of 
Bombay, when they directed a boy of twelve years old to be 
given back to his father, and refused to examine him as to 
his capacity and knowledge of the Christian religion, or as 
to his wish to remain with his Christian instructors (0). 
This course was approved by Mr. Justice Patteson, to whofn 
Sir.Erskine’ Perry referred the point (p). That decision was 
followed in the Sapreme Court of Madras in 1858, in the 
case of Culloor Narrainsawmy (p), when Sir Christopher 
Raulinson and Sir Adam Bittteston decided that a Hindu 
youth of the yge of fourteen, who had gone to the Scottish 
missionaries, should be given up to his father, though he 
had become a convert to Christianity, and was most anxious 
to remain ‘with his new protectors. A similar decision was 
given in Calcutta in 1864, by Sir Mordauut Wells, where a 
boy of fifteen years and two months had voluntarily gone to 
reside with the missionaries (r). It may also be observed, 
that it is a criminal offence under the Indian Penat Code, to 
entice from the keeping of its lawful guardian a male minor 
under the age of fourteen, or a female minor under the age 
of sixteen (3). : ' 

(o) Rv, Nesbitt, Perry, O. C. 103. 


Ib, p. 109. - oo 
i) Not Reported. [ was counsel for the missionaries in the case.—J. 


f r) Re.Hemnauth Bose, 1 Hyde, 111. le : eg 
{s) I. P.O. as. 161, 363, The consent, or wish, of the mino? js quite i 
material.. See cases cited sub loco. Mayne’s Commentaries on tut-: ii 


Penal Code, 
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192. The mother is thé natar&l gitardian of an illepiti- 
mate child. But where she has dilowed thé child fo be 
separated from her and brought up by the father, or by 
persons appointed by him, the Court will not allow her to 
enforce her rights. Espedially if the result would be dis- 
advantageous to the child, by depriving it: of the advatitages 
of a higher mode of life and education (t). i ae 

§.193. Contract¢ made by a minor hivaself, are, at the 
utmos} voidable, fot void. If made for any necessary pur- 
pese they are absolutely biuding upor him, and they cad 
always be ratified by hiny aftet ke attains full ape, either 
expressly, or impliedly by acquiescence, and taking the: 
benefit-of them (wv), He will also be bound by the act of. his 
guardian, when bond fide and for his interest; and when i¢ 
is such as the infant might-reasonably and prudently Have 
dene for himself, if he hdd been of: full age (v) .. But rot 
where the act appears not to have been for hts' benefit (w), 
unless he has ratified it on reaching hid wajority (@). And 


—, R. wv Fletcher, Perry, O. C. 109; Mittibhayi » Kottckarati, Mad 
Dec. of 1860, 154 ; Tal Das v. Nekunjo, 4 Cal: 374: 

(u) Rennie v. Gunganarin, 8 Suth, 10; Boiddonath v, Ramkishore, 18 
Suth. 166 ; Doorga Churn v. Ram Narain ib. 172. 

(v) Cauminany v. Pernmma, Mad. Dee, of 1855, 99 ; Temmakal », Subs 
bammal, 2 Mad. H.C. 47 ; Kumurooddeen v. Shaikh Bhadoo, 11 Suth, 134; 
Makbul v. Srimoti Masmad, 3'B. L. R. (A.-C. J.) 84; S: C. ID Suth, 395°: 
Gooroopersad v Muddun. S&S. D. of 1856, 980 ; Soonder Narain v. Bennu 
Ham, 4 Cal. 76. Roshan Singh v, Har Kishan, 3 All, 585. Sikher Chund vy) 
Dulpuity,. 5 Cal. 363. See as to 4 guardian’s power of leasing,. Nobokigsen, 
v. Kaleepersad, 8. D. of 1859. 607 ; Gopeenath v. Ramjewan, ib 913; Bebee 
Sowlutoonisa v. Robt. Saviib. 1576. See as to contracts requiring statutory 
sanction, Debi Dutt v. Subodra, 2 Cal. 283. Manji Ram v. Tara Singh. 3 
All, 852. Doorga Persad: v. Kesho Persad, 9 I. A. 27. 

(w) Sambasivien v. Kristnien, Mad. Dec. of 1858. 252 ; Naweb Syud 
Ashrufooddeen v, Mt. Shama Soonderee, v. D. of 1853. 531 ';-Nubokisken’v, 
Kalecpersad, S. D. of 1859, 607; Lalla Bunseedhur v. Koonwnr, Bindegeree, 
10 M. I. A: 454, A guardian may pay debts barred by statute if fairly due, 
Chowdhry Chuttersal v. Government, 3 Suth. 57, go ae 

(x) Chetty Calum Rajah Rungasawmy'8 M I. A 319;S. C. 4 Sath. 
(P. 0.) 71. Golaub Koonwurree v; Rehan Chunder, 8, M.-I.:A.-447 ; 8, C. 
2 Suth. (P. C.) 47, Kumurooddeen v. Shaika Bhadoo I! Suth. 134; Bha; 
banny v. Teerpurachurn, @ M. Dig. 100 ; Motigooueyv, Goorooperedd,ib 188, 
A ratification will: be of no effect, if the property: has already passed away 
rent we person who ratifies the transaction. Lallah Rawuth v, Chadee, S, 

.0 8. 312, nA 
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the act is done by a person whois not his guardian, 
but who is the manager of the estate in which he has an 
interest, he will eqnally be bound, if under the circumstances 
the atep takem was necessary, ptoper, or prudent (y). 

Where, however, the act is done by a person in possession 
of property, who does not profess ta be acting on behalf of 
the minor, kut who claims to be independant owner, aud to 
be acting on his own behalf, it will not bind the infant who 
is really entitled (2). 

Of course the objection to an act on the ground of mi- Fquities on 
nority must be taken by the minor himself. Those who setting aside. 
deal with him are always bound, though be may not be (a.) 

Where a minor on coming of age sues'to set a sale aside, 
he is bound to refund the purchase money, when his estate 
has benefited by it, or to hold the property charged with 
the amount of debt from which it has been freed by the 
Sale (b). 

§ 194, A minor, who is properly represented in a suit ,will 
be bound by its result, whether that result is arrived at by Decrees. 
hostile decree, or by compromise (c). But the Court will 
not make a decree by consent without ascertaining whether 
it is for the benefit of the infant (d). And the mere fact 
that a proceeding was partly conducted through the inter- 





(y) Hunoomanpersad v Mt. Baboobee ¢ M. I. A. 393. 

(z) Bahur Ali v. Sookeea, 13 Suth. 63, 

(a) Canaka v, Cottavappah, Mad. Dec. of 1855, 184. 

(5) Bukshun v, Doolhtn 12 Suth. 337;8.C3B L. R- (A. C.J.) 423; 
Paran Chandra vy. Karunamayi, 7. B. Ll. R. 90 ; 8, C. 15 Suth. 268 ; Bai 
Kesar v. Bai Ganga, 8 Bom. H.C. (A. C. J.) 81; Mirza Pana v. Saiad Sadik 
7N. W. P. 201; Kavarji v, Moti Haridas, 3 Bom. 234; and see Gadgeppa v. 
Apaji, 3. Bom, 237. 

- (c) Venkateswaraswami v. Krishnasomayajulu, Mad. Dec. of 1860, 243 ; 
Tarinee Churn v. Watson, 12.Suth ..414 ; 8. 0.3 B, L, R. (A.C. J.) 437 ; 
Modhoo Soodun v. Prithee Bullub, 16 Suth, 231 ; Jungee Lall v. Shom La!l, 
20 Suth. 120; Lekraj v. Mahtab, 14 M.I. A. 393;9.C.10B. L. L. BR. 35: 
§, Cc. 17 Both 17 ; Mrinamoyi. v Sogo Dishuri 5 Cal. 450. and the guar. 
dian may equally compromise claims before suit, Gopeenath v.°am} 

S. D. of 1859. 913, lies crs ta 

__ Ram Churn v. Mungul, 16 Suth. 232, Civil Procedure Code, Act XLV 
of 1882, 5. 492 ; Rajagopal v, Muttupalem, 3 Mad. 108. 
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vention of a Civil Court—as for igstance, a decree on a fore- 
closure—-does not give it any additional validity against a 
minor, unless he is properly made a party to the proceeding 
at a stage when he can question it on its merits (e). Of 
course & compromise or a decree can always be set aside if 
obtained by fraud. (/). | 


A guardian is liable to be sued by his ward for’ damages 
arising from his fraudulent or illegal acts (g.) For debts 
due by the ward, the guardian of course is only liable to the 
extent of the funds which have reached his hands (h). 

(e) Buzrung v. Mt, Mautora, 22 Suth. 119. 
(f) Lekraj v. Mathab 14 M. I. A, 893;8. C.10B. L. 35; 8. C. 17 Suth, 
117 ; Bibee Solomon v. Abdul Azeez, 6 Cal. 687. 


(y) Issur Chunder v, Ragab. S. D. of 1860, 1. 349. 
Sheikh Azeemoodeen v, Moonshee Auther, 3 Snth. 137. 
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WIDOW’S RIGHTS AND POWERS. 
(Synopsis of the Tagore Law Lectures by 
T. N. Mitter, Esqr., M. A., D. L.) 

Almost all the authorities current in the different schools 
are agreed in recognising the title of five female relatives to 
succeed to the property of a Hindu dying without male issue 
aud intestate. These arg 


1. The widow. 
The daughter. 
The mother. 
The grand-mother. 
5. The great grand-mother. 
By none of the schools is the sister recognised as an_ heir, 


irept the Maharashtra school.* 


Cee SS te 


Of the five female relatives mentioned above, the widow 

ucceeds first. 

According to the rule + of the Mitacshara followed by the 
other schools, except Bengal, the widow takes the whole estate 
of a man who being separated from his co-hcirs, and uot sub- 
sequently re-united with them, dies leaving no male issue ; in 
the case of undivided property, the widow does not succeed, 
tshe is only entitled to maintenance. According to the Ben- 
gal school, the widow succeeds to the estate of her husband 
whether he was united or separated § 

The widow, however, who succeeds to the estate of her hus- 
band is, according to all authorities, the chaste wjdow ; or,in 
other words, the widow who, during her husband’s life-time, 

was not guilty of unchastity.y A wife who commits adultery 











* Bhaskar Trimback Acharya v. Mahadev Ramji and others,—6 Bom. 4. 
©. B, 1; Venayeck A4nund Bow vy. Luxumeec Bai and others,—9 Moore's I. 
A., 516. 

See Vyavahara, Mayukha, Chap, IV, Sec. VIII, para. 19. 

+ See Mitacshara, Chap. LI., Sec. 1., paras., 30 & 39; Vyavahara Mayukha, 
Chap. IV., Sec. VIIL., para. 7.—#d. — 

+ Runjeet Singh v. Obhoy Narain Singh, 2 Sel. Rep., p. 315, | 

(See also Vyavahara Mayukha, Chap. IV., See. VIE. para S— Ed.) 

§ See Dayabhaga, Chap. KI., Sec. I, para. 3; Daya-crama daiifraha, 
Chap. I, See. 11, para. 1.~—-Ed, 

) Kerry Kolitanee v. Moniram Kolita, 19 W. B., 367 et seg. 
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during the life-time of her husband loses* her right to inherit 
her, husband’s estate, unless the act is condoned by her hus- 
band or expiated by penance. 


If s man dies leaving more widows than one, all his widews 
succeed to his estate together; the estate to which they 
succeed is one estate in law, with the right of survivorship 
attached to it, so that on the death of one widow, her interest 
survives to the surviving widows, aud does not descend to the 
other heirs of her husband. So long, therefcre, ag a single 
widow is alive, no portion of the husband's estate can descend 
to the other heirs of her husband.+ 


If two widows effect, among themselves, a partition of their 
husband’s estate, by such partition the right of survivorship 
is not destroyed. The right of survivorship is so strong that 
the survivor takes the whole property to the exclusion of the 
daughters of the deceased widow.} 


The widow succeeds to such property of her husband, as he 
was possessed at the time of his death, or was entitled to at 
that time. The widow does not, for the purposes of inheri- 
tance, represent the husband ; (7. e.,) the widow will not be 
entitled to any property to which her husband, if living, 
would have been entitled by right of inheritance.§ 


If the husband, however, had been entitled to property of 
which he did not or could not take possegsion during his 
life-time, then, on his death, his widow, as his heiress, would 
be entitled to sue, if the law of limitation did not bar her, to 
recover possession of the said property, the cause of action in 
such a case descending to the widow, The widow would also 
be entitled to succeed to possession of the property in which 


* Matunyinee Debea v. Joy Kali Debea, 14 W.R., 23, A. O. J. 

t+ vaugbuty Raur v. Radhakissen Mookerjea, Montriou’s Cases, $14: 
2 11 Moore’s I. A., 487, Bhugwandeen Debey v. Myna Baee, 
§ Hurosunderee Dehee v, Rajessuree Debee, 2 W. R., 321. 
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her husband had a vested interest under a will or deed, the 
actual enjoyment of the same by her husband having been 
post poned by an intervening life-estate.* 


There is a class of persons whom the Hindu law has de- 
clared incapable of inheriting. They are as follows :—“Im- 
potentpersone, outcasts, persons born blind and deaf, madmen, 
idiots, dumb person, and those who have lost a sense or a 
limb.”— Lepers aud religious mendicants are also includedt 
in this category. These persons are excluded from the 
inheritance. Their widows, therefore, take nothing, since 
they themselves took nothing; although their sons, who are 
free from those defects, wauld inherit property which they, 
but for those defects, would have themselves inherited. The 
widows of such persons however are entitled to maintenarce 
to the end of their lives§ and Yajnawalkya adds, on condi- 
tion of their conducting themselves aright.|| But if they are 
unehaste, they should be eXpelled. 


The Hindu lav, however, only declares that those persons 
(impotent, &c.) are incapable of inheriting property ; there ia 
no authority which declares that they are incapable of hold- 
éng property (like persons atiainted in English Irw). There- 
fore, a person falling within this category is perfectly compe- 
tent to acquire property by purchase or gift or the like ; and 
their widows would succeed to any such property which they 
might have held during their life-time. 

All the schools agree, as a rule, in regarding the widow's 
estate as a representative estate, as typical of the estates 
which the other female heirs have in the property of their 


male relatives. 





* Hurosunderee Debee v. Rajessuree pyran 2W.R., 321 ; Rewan Persad 
v. Mussamut Radha Bebee, 4 Moore's 1, A., 337. 

t Menu, Chap. IX., V. "201, ; 2 

: Devala. oe 

§ Dayabhaga, Chap. V., para. 19. i/o 

if Mitacshara, Chap. IL, Sec, I., para. 21. 
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OBLIGATIONS OF WIDOWS. 

How far the Hindu widow is obliged in these days to ob- 
serve the strict modé of life enjoined upon her, Was the 
subject of discussion before the Bengal High Court.§ The 
suit was one for maintenance brought by the step-mother 
against her step-son ; and the defendant pleaded, io diminu- 
tion of the plaintiff's claim, that by the Shaster’s she is 
bound to lead a very strict and austere life, and, consequently 
the amount claimed was excessive. On this the Court ob- 
served as follows :—"As to the life of semi-starvation and 
wretchedness, in which it is argued that, according to the 
Shasters, a Hindu widow ought to live, that is a matter of 
religious or ccremonial observance rather than of law. A 
Hindu widow is in these days at all events entitled to decent 
food and clothing if the head of the family is in a position to 
supply them.” 


OBLIGATION OF WIDOW AS AN HEIRESS. 

The leading case of Kerry Kolitance* v, Moniram Kolita, 
established the following points :-— 

1. The widow is not a trustee in the sense which is ordi- 
natily attributed to that word. 

2. That as other female heirs, such as the daughter, &c., 
do not forfeit their estate if they failto perform duties for 
which the estate was conferred upon them, thera is no reason 
for declaring, in the case of the widow, that she forfeits her 
estate for such incapacity. A daughter, who had succeeded 
asa spinster, would continue te hold the estate even after. 
the death of her childless husband, when she becomes wholly 
inefficacious to confer benefits for which she was selected. 

3. The widow's estate is not conditional upon her uae 
it for the pprpose of benefiting her husband. 


. aean 


ie S. M. Nayantara, 26 W, R., 478, 
+ 9W, R.. : ern d 
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4. The proposition that, if a trustee is not in a position 
to-fulfil his duties, the trust property must be taken away 
from him, is not correct either in Hindu or in English Law. 


5. The text of Katyana, “let the childless widow pro- 
serving unsullied the bed of her lord, &.,” is not to be 
interpreted as making the enjoyment conditional upon her 
keeping unsullied the bed of her lord. 


6 The proposition that an estate once vested’ cannot 
afterwards be divested, is unsupported by authorities in Hin- 
du Law. 

_@. There is no analogy between the widow’s estate and 
the widow's maintenance. 


8. That the estate once inherited by the widow is vot 
forfeited simply by unchastity. 

The result, on an examination of the authoritics* regard- 
ing the widow’s obligation to reside with the mmombers of her 
husband’s family, may be summed up as follows :— 


1, The widow is not obliged to reside with her hnsband’s 
family. 

2, That she has a perfect freedom of choice in the mat- 
ter of her resideace, provided the residence be not impro- 
per or be not for unchaste porposes. 


8. By the voluntary change of residence, or by refusal 
without any cause to reside with her husband's family, she 
does not forfeit her right to the property of her husband. 


4. Nor does she forfeit her right to maintenance from 
the heirs of her husband, to whom her husband’s property has 
passed on his death. 


* Kasinath Bysack v. Hurosunderee Dossee, Montriou's Casses of Hinda 
Law, p. 496; Oma Debia », Kishen Moni Debia, 5 Sel. Rep. p. 823; Raja 
Prithee Singh ». Rance Raj Kower. 20 W. K., 21; Jadu Moni Dasi ». Khetra 
Mohun Sil’ Shama Churn Sircar’s Vyavetha Darpana. p. 384; Surnomoyee 
Dossee y, Gopal Lal Dasa, 1 Marshall, 497, 
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NATURE AND EXTENT OF WIDOW’S ESTATE. 

The following propositions* may be considered as estab- 
lished :— 

1. The widow must enjoy the estate during her life. 

2. The enjoyment must be by a moderate use of it. 

3. The use should not be by wearing delicate apparel 
and similar luxuries. 

4. She is not entitled to make a gift, mortgage, or sale 


of it. , 
5. But a gift or other alienation is permitted for the 


completion of her husband’s funeral rites. . 
6. If the widow is unable to subsist otherwise, she is 
authorised to mortgage, sell, or otherwise alienate it. 


"7, The widow is permitted to make presents to the 
sapindas and other relatives of her husband at his funeral 
rites. 

8. With the consent of her husband’s relatives, she may 
bestow gifts on the kindred of her own father and mother. 


9. The widow is enjoined to give to an unmarried 
daughter a fourth part out of her husband’s estate to defray 
the marriage expenses of the girl. 


10. On the death of the widow the property goes to the 
heirs of her husband, and not to the heirs of her stridhan. 

11. The property inherited by the widow does not be- 
come her stridhan. 


The substance of the reported cases on the subject of the 
widow's estate may.be stated to be as follow :-— 

1, That the widow completely represents the estate.+ 

2. That generally whatever bars the widow would also 
bar the reversioners.* 


* See Dayabhaga, Chap. XI, Sec. I., paras. 56 to 66. 
+ Goluck money Debee v. Digumbur Dey, 2 Boulnois’ Rep., 193 ; Katama 
‘Natchiar v, The Raja of Sivagunga, 9 Moore’s T. A., 539; Nohin Chunder 
Chuekerbutty v, Iesur Chunder Chuckerbutty, 9 W. B,, 605, 
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3. That by her alienations she conveys an absolute 
interest under certain circumstances. 

4 That the circumstances under which she copveys an 
absolute interest, it is very difficult generally to define.t 

5. She is not a mere life-tenant.{ 

6. The extent of her interest over moveable and immove- 
able property is, in Bengal, the same§ 

A reversionary heir, who is bound by a decision against 
the widow respecting the subject matter of inheritance, is 
aleo barred by limitation, if without fraud or collusion the 
widow is barred by limitation. 

The reversioner has the right of bringing a suit against 
the widow and the adverse holder for the purpose of having 
the estate reduced into proper possession. 1n such a case, 
the possession of the property so recovered shall not be given 
to the reversioncr, but a manager should be appointed by 
the Court to take charge of the property and to account, to 
the Court, of all the rents and profits, and the Court shall 
hold the same for the benefit of the heirs who may happen 
to succeed on the death of the widow. 

It is not strictly correct tc say that the widow is a trustee 


and her estate a trust estabe.* By the Hindu law, the | 


widow holds the estate for her own benefit. She is entitled 
to enjoy the usufruct of the property during her life, and 
the alienations of the property by her, in some cases stand 
good and pass au absolute interest to the alience. 

A Hindu widow has no power to alienate the profits of 
the estate which she had inherited from’ her husband, and 


Jodoomoned Debee v. Saroda Prosunno Mukerjea, 1 Boulnois, 129, 
yt Kasinath Bysack and another v. Hurrosundry Dossy, Montrion’s Cases, 
. 495. ; 
é § Nobin Chunder Chuckerbatiy v. Iasur Chunder Chuckerbutty, 9 W, R., 
508 ; Amrito Lall Bose v. Rojoni Kant Mitter, 23 W. R., 214, and Mussamnt 
Bhogbuti Day v. Chowdry Bhola Nath Takoor and others, 24 W.R., 168. 
adhamobun Dhur v. Ramdvss Dey, 3 B L. R., 363; Nobin Chunder 
Chuckerbutty v. Issur Chunder Chuckerbutty, 9 W. #., 505, 
*19 W. R. 409; 20 W. R. 187. 
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any property which shé may purchase from Such profits 
would become an increment to the estate which she had 
inherited, and would follow that estate in its devolution.* 

The result of the decisions regarding the widow’s power 
over the estate inherited by her from her husband may be’ 
thus summed up ;— 

1. The widow has full power to spend the current in- 
come in any manner She thinks proper.+ 

2. If property is purchased from those profits, it is doubt- 
ful whether she has the absolute power to alienate it.t 

3. If she leaves property so purchased undisposed of at 
her death, it will form part of her husband’s estate ane fol- 
Jow the same in its devolution.§ 

How far a widow can claim partition by metes and 
bounds from the eo-parceners of her husband may sometimes 
be a question. The point seems to have been expressly 
raised in a recent casell, in which the Court ruled that it 
was discretionary with the Court to order a partition at suit 
of the widow. If the widow was childless and her share 
small, probably the Court will not order a partition, as the 
defendants themselves in such cases are usually the rever- 
sionere of the widow. But where the widow's share is 
large, and she has children, in such cases partition will be 
ordered. 

In an undivided family accordivg to the Mitacshara, the 
self-acquired property of one co-sharer will, on his death, 





*24 W. R, 168, Mussamut Bhugbaty Daee v. Chowdry Bholanath— 
Ore ‘Council case.) 

Chusdrabules Debia v. Brody, 9 W. R, 584; Grose v. Omirtomoyee 
ace 12 W. R., p. 13, A. O. J., In the goods ‘of Hurrender Narain Ghose. 
Kashee Nath Ghose, v. Bissonath Biswas, vide Englishman, dated the 2nd 
July 1853 ; Sreemutty Puddomony Dossee, v. Dwarkaneth Biswas, 25 Ww. 
R., 335. 

+ Against the widow’s power :—Mussuamut Bhugbutty Dace v, Chowdry 
Bholanath, 24 W. R., p. 168. 

For the widow's power :—Gonda Koer v. Kooer Ooodey Singh, # B. L2 
R., 1dd. 

$ Mussamut Bhugbutty Daee v. Chowdry Bholanath, 24 W.R, Pp. 168. 

} I, L. R. 2 Calc. 262, Soudaminy Dassy v. Jogesh Patt, 
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devolve on his widow, if he has no male issue ; but the toint 
family property will go to his male coparceners, The intor: st 
of a widow so succeeding to her husband’s estate is bios ae 
to that of a tenant-in-tail by the English law as repr.) mung 
the inheritance, An important principle is here established, 
viz ., the distinction between the self-acquired property and 
the joint family property, in an undivided family governed by 
the Mitacshara, the former will descend to the widow, but 
the latter will go to the undivided coparceners. * 

According to the Bengal and the Benares schools, there is 
no difference between the moveable and the immoveable pro- 
perty inherited by the widow; and her powers of alienation 
as regards both are restricted within very narrow limits.> 


ALIENATIONS BY THE WLDOW, 

The general rule of Hindu law is, that as regards the 
property inherited by the widow from her husband she is 
incompetent to alienate it except for legal necessity; 

According to Jimutavahana any expenditure incurred 
which is useful to the late owner would come within the 
category of legal necessity, and would justify the widow’s 
alienation.+ The spiritual welfare of the late owner is here 
meant, or acts beneficial to the soul of the deceased in the 
next world. Acts of religion highly meritorious on the part 
of the widow may have no efices on the spiritual welfare of 
her late husband, Therefore, it has beer held, that sach 
acts, of which the religious efficncy bencfits the widow and 


wee 





me nee 


en Re ne ee ee 

* 9 Moore's |. A,, 539, Katama Natchier v. The Raja of Sivagunga. 

+ Kasinath Bysack v. Hurrosooudiery Dassee, Montriou’s Cases, 499 ; 
Bhag-wandeen Dobey v. Mayna Baee, 11 Muo-e's L. A. 487. There is an 
earlier case, (Mussamut Thacoor Daee v, Lai Buiack Ram, !1 Moore's, 139) 
wherein the Vrivy Council expressel a somewha' different opinion as t- 
widow’s power over motvzable property, but that care +cems to have been 
over-Tuled (though not expressly) by the later one. —£d. 

t Dayabhaga, Chap. XI., sec. i., para Gl. 

§ Daya-crama-Sangraha, Chap. I., sev., IL, paras 3 and 6 ; Daya-ewhaga, 
Chap, XI., sec. J., paras, 66 and 62; Vyavahara Mayukha, Chap. IV., sec. 
VIII, para. 4—£d. 
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the husband, will not justify an alienation of the property 
‘tobe the widow.*  Henca it was held, that a widow 
eu cuw an idol which her husband’s property to the 

Gori nt of the reversioners. 

Tne tirst case of legal necessity justifying alienation by 
the widow is her own maintenance. If, hotvever, the rever- 
sioners for the time being provide the widow with her 
maintenance, there is no necessity for the widow to sell 
eliher the whole or a portion of the estate inherited by her. 
A sale by the widow under such circunrstances will there- 
fore be invalid, the necessity justifying a sale being wanting.f 

If the income of the husband’s estate is insufficient to 
mgintain those person whom the widow is bound to main- 
tain, then the widow will be justified in alienating a portion 
of such estate to defray the expenses of such maintenance, 
and the sale taking place under those circumstances will 
stand good and cannot be impeached by the reversioners. 

The marriage of unmarried daughters is one of the objects 
for which the Hindu law allows the widow to alienate a por 
tion of her deceased husband’s estate; consequently a debt 
contracted for this purpose should be a charge on the estate 
of the deceased, and not on the widow personally. 

But the most important case in which the widow is 
allowed to alienate the property is for the purpose of con- 
ferring spirttual benefits of her jate husband. For perform- 
ing her husband's sraddha, the widow, therefore, is entitled 
To alienate either a portion or the whole of the inheritance, 
uid the alienation is nllowed whether it be for performing 
the ekodista sraddhw (that is first sraddha performed on 
the cJeventh day after death arscong Brahmins, and on ‘the 
thirty-f ‘ Jay after death among Sudras,) or the other srad- 
‘ Karti: Chunder Chucke: butty v. Gous Mobun Roy. 1 W. Rf. 48 ; ‘See 
H. o S.i nm Aduixaree vy. Aluckmoncy Dussee, 1 W. H., 282; Runjeetram 
ctv. ST homed Waris, 71 W. R., 49. ‘ 


2 Macnaghten, 211. 
Preagnarain v. Ajodhya Progad, 7 Sel. Rep , 602. 
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dhas of the deccased that are performed six monthly or 
aunually or at stated daysin the year. These ceremonies 
performed, directly beuefit the deceased, and the widow 1s, 


therefore, bound to perform them. 

For performing the other obligations of religion, it would 
appear that the widow is allowed to alienate a small portion 
of the inheritance.* 

A pilgrimage to Gya, for the purpose of performing the 
husband’s sraddha there, is considered a_ legal necessitv 
justifying the alienation by the widow.f Pilgrimage to 
Benares, however, is not legal necessity. 

The payment of the husband’s debts is another instance 
of necessity justifying the widow's alienation of her husband’s 
property.§ The widow, however, is not justified in alienating 
the property for the payment of her persona! debts, unless 
those debts were the consequence of prior debts, owing by 
her husband. As for instance, where the widow executes a 
bond fer the payment of her husband’s debts, or in renewal 
of a boud due from him. In such cases the liability of the 
widow is not personal; the estate of the husband is lable, 
aud property sold for such debts by the widow will be valid 
as against the reversioner. Tue widow will couvey a good 


title to the alicnce. 
The widow, however, it has been held, is not justified in 


selling her husband’s proporty to pry a debt, due from her 
husband, whic: has been barred by the Statute of Limita- 
tions. The payment of such a debt is nota legal necessity, 
and a sale on account of it is not justifiable.|! 

. e . . 

Debdte incurred hy the widow for preserving the estate, 
and the payment of such debts, wou'ld warrant an alienation 
*“ 4 Sel. Kop.. 420: 1 Sel Rep., 82; 1 Sel. Rtev.. 215; 4 Sel. Rep, 147. 

+ Mcrhomed Ashruf v. Brijessure: Dosses, 19 W. R., 426. 
# Huaromohun Adhikari v. Aluekmoney Dessep 1 W. 2.. 252. 
§ See Haris chunder Roy v. Nandalal Dutt. S. D. A. Deo.or 1852, 


Goonomonee Debee v. Bbugbuty Dossec, S. D. Rep. for 184£5..p. 
Melgirappa v. Shevappa, 6 Bum Itep.. 270. 
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of a portion of the estatc, and would be treated as a legal 
necessity. * 


Payment of revenuc due to Government will justify an 
alien .tion when the same canuot be met from other sources.’ 


Advauces made {o the widow for her own maintenance 
and for the costs of carrying on a litigation to’ recover the 
estate of her husband have been held to be legitimate 
charges on the estate, which will bind the reversioner.? 


Moncey borrowed by the widow to carry on litigation will 


not be a charge on the estate, unless it be for the benefit 
of the estate.§ 


But if money is advanced to a widow, after due and pro- 
per enquiry, for carrying on a litigation to realise her hus- 
drnd’s estate, the amount so advanced shall be a charge upon 
the estate binding on the reversioners.| 


The widow is authorised to make gifts to her husband’s 
relatives at his funeral obsequies; and this for the pur- 
pose of securing his spiritual welfare, the gifts being in 
proportion to the estate of her husband. The widow, how- 
ever, as a rule, is precluded from making gifts tu. the family 
of her own father. The author of the Dayabhaga, however, 
bas laid down that, with the consent of her husband’s rela- 
tives, the widow may bestow gifts on the kindred of her own 
father and mother. 


If the widow alienates her husband's property for other 
than allowable causes, the purchaser is entitied to possession 
of the property purchased, and to acquire in the property 


all the righis which the widow possessed ; and the alienation 








* Shexh Muleoolah v. Radhainode Misser, S, D. R. for 1856. 
+ Sreenath Roy v. Ruttanmala Chowdhrain, 8. D. R. for,1859, p, 421, 
t Gros? v. Qrertomoyee Dossce, 12, W. R., 12.0. J. A 
§ Mussav.at Plool Koor v. Debee Persaud, ‘12 W, R,, 187, 
- | Grose vy Omertomoyec, 12, W. R., 12, 0.5, A. 
Dayabhaga, Chap. XI., sec, I., para, 64. 
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shall stand good during the period of the widow’s natural 
life.* 

When a sale by a Hindu widow is questioned, the pur- 
chaser is bound to show that the transaction is within her 
limited powers.+ Where the legal necessity is questioned, 
its existence must be shown by the person standing on the 
conveyance.* : 

Generally, it may be said, that a purchaser from the Hindu 
widow does not occupy the same position as any other pur- 
chaser in whose favor certain presumptions will be raised un- 
der ordinary circumstances. A purchaser from the Hindu 
widow has an exceptional and onerous position. He must show 
strict good faith in his dealings with her. By law the widow 
has a limited power of alienation over the property inherited 
by her ; her disability is general, her ability exceptional ; and 
the presumption of good faith will not, therefore, be raised in 


favor of the purchaser, who must prove the same when it 1s 
questioned. 


Though a purchaser for value is not bound to prove the 
antecedent economy or good eonduct of the widow who alic- 
nates a portion of her husband’s estate, or to account for the 
due appropriation of the purchase money, he i3 bound to use 
due diligence in ascertaining that there is some legal neces- 
sity for the loan; and he may be reasonably expected to 
prove the circumstances connected with his own particular 


loan. 
Though the purchaser is bound to prove the existence of a 


legal necessity when the widow’s sale 1s questioned; he is not 
De ee ee anne neaDmeaterneaaen a tuesenatmeenaeenteanen tiem eaeeeesne tenon peeaeemnemanememaeemmmennaenenen temeanemmeammmad 

* Mayaram Bhakram v. Motiram Gobindram, 2 Bom. H. C. Rep., 331 ; 
Tariny Churn Banerjea v. Nund Coomar Banerjea, 1. W. R., 47 ; Bogooa Jha 
v. Lall Dass. 6 W. R., 36 ; Ranee Prosonno Mooyee v. Ram Chunder Sen, S. 
D. R. for 1859, 163 ; Gobind Monee Dossec v. Sham Lall Bysack, W. B., Sp. 
No, p. 165. 

¢ The Collector of Masulipatam v. Cavaly Vencata Narainapah, 8 Moore’s 
I. A., p. 529. . ° 

t Bissonath Roy v. Lall Bahadur, 1 W.R. 247; Rajluckhee Debee v. 
Gocool Chunder Chowdry, 12 W. R., 47, P. C. RB. 

| Gobind Monce Dossce v. Sham Lall Bysack, Gap. No. W. RB.. p. 153. 
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to look to the actual appropriation of the purchase- 
money by the widow.* The mere fact of the whole of the 
purchase-money not being paid to the creditors will be no 
ground for invalidating the sale.f but whether the purchase- 
money is adequate, is for the purchaser to-prove. The sale 
being questioned on this ground, the purchaser is bound to 
show that the consideration-money paid by him represents a 
fair value of the property purchased.} 

It has been held, having regard to the rights of the rever- 
sioners, that an alienation ofa part of or a charge upon the 
estate, for the purpose of preserving the whole estate will be 
valid as against the reversioners, because by such an «ct the 
widow benefits the reversioners. 


A widow, by relinquishing her estate in favor of the ap- 
parent next takers, can convey an absolute to the alience 
unimpeachable by any other reversioner.§ Tne surrender 
must be in favor of all those persons who stand in the po- 
sition of next takers to her. If the surrender is in favor of 
some of the next takers to the exclusion of others of the 
same class, such an act will not be valid, because the exclud- 
ed person will be entitled to complain, and as against him 
the alienation will not be good. But if the surrender is in 
favor of the second reversioner with the consent of the jirst 
reversioner, 1t passes an absolute title.|| 

When the widow incurs a liability, and it is incurred not 
for satisfying a legal necessity, but on any other account, a 
decree obtained against the widow on the basis of such an 


* Gunga Gobind Bose v. S,M. Dhunee. 1 W. R, 59’, Nuffer Chunder 
Benerjee v. Gudadhur Mundle, 3 W..R8., 122; Gopal CLunder Manna v. 
Gourmonee Dassee, 5 W.R., 52. 

+ Ram Gopal Ghose v. Bullodeb Bese, Gap, No., W. R., 383. 

{ Jodu Nath Sircar-v. 8. M Soramoney Dossey, Wyman’s Rep, 70. 

§ Jadumoni Debi v. Saroda Prosonno Mukerjee. } Boulnois Rers., 1260 ; 
Protap Chunder Chowdry v.8. M. Joymonee Debee 1 W. R., 98; Seam 
Sundaree v. Sueut Chunder* Dutt. 8 W. R., 500 ; Kalee Coomar Nag v. ‘Kashee 
Se Nag, 2 Wym, 212; Kojonikant Mitter v. Pranchand Bose, Mar- 
shall, 241. 

|| Protap Chunder Roy v. S. M. Joymuney Debee, 1 W. R.. 88. 
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obligation will not bind the estate of her husband, and the 
sale under it{ will be a sale of her life-interest.* On the 
other hand, if the debt was incurred for a legal necessity, the 
the whole estate would pass upon a sale in execution of sueh 
a decree.f Is, however, the decrce is obtained azainst the 
widow in her representative character, either as the repre- 
sentative of her husband or as the guardian of her minor gon, 
the sale under it will pass the whole cstatc.{ 

Where the decree is obtained against the widow as re- 
presentative of her husband, @. ¢., on account of a debt due 
from her late husband,—the estate of the husbadd will pass 
to the purchaser, aud nOt the mere life-interest of the widow; 
and this although the sale-notification might state that th’e 
interest of the judgment-debtor, wiz., the widow, was sold§ 
In snch a case what property was actually sold is to be seen, 
and not. the form of the sale-notification, and as the debts 
were the debts of the former owner, the husband of the 
widow, the sale will pass the rights of the former owaer.| 


When a decree for rent is obtained against a widow as the 
possessor of a taloohl, and in execution of that decree, the 
defaulting tenure was sold, the effect of such a sale will be to 
pass to the purchaser not merely the life-interest of the 
widow, but the whole tenure. This is because the zemindar 
has the right, either hy expre:s agreement or by law, in case 
of a default in the payment of rent, to sell the tentre as con- 
stitued at the time of its creation, irrespective of the rights 
of the holder of the tenure fur the time being.$ 


* Kisto Moyee Dosec v Prosanno Narain Chowdrv. 6 W, R., 303, 

+ Bistoo Behary Sahoy v. Lalla Byjnath Persad. 16 W. R., 49. 

+ Goluck Chunder Paul v. Mahomed Rohim, 9 W. h.. 316. 

§ Kalee Churn Mitter v. Sheebdyal Tewarce. SD. A. for 1859, p, 996 ; 
Buksh Ali v. Eshan Chunder Mitter, W. K., Sp No. 119. 

General Manager of oe Raj Durbhunga v? Moharaj Oeomar Roma- 
Sing, 14 Moore’s I. A., 605. ‘ 
PY aad Moyee ¥. Mohendra Narain Doss, 1s W R., 264; Mohima 
Chunder Koy Chowdry v. Ram Kissore Acharjee Chowdry, 23. W. R., 174. 

See Rajkissen Siicar v, Chowdry Jaheerlal Huq, Gap, No. W. R., 351. 
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THE RIGHTS OF THE REVERSIONERS. 
The persons: whose interests are affected by the widow’s 
alienations being the reversioners, it is reasonable to hold 
that, if they give their consent to such alienatious, the aliena- 
tions will be valid; and this, for two reasons—first, because 
the cousent of the reversioner will be evidence of the ex- 
istence of necessity justifying alienation; and second, because 
the reversioner, by giving his consent to the alienation, will 
be estopped from questioning its validity afterwards. There- 
fore, independent of the question of legal necessity, the 
widow’s alienations will be absolutely valid if the reversioners 
have given their consent to such transactions.¢ 
‘The doctrine of consent is founded upon the presumption 
that, when the reversioner gives his consent to the widow's 
alfenation, he has satisfied himself that the transaction was 
one which the widow was, under the circumstances, justified 
in entering into; in other words, that it was not a wanton 
act on the part of the widow, but that it was one for which 
there was legal uecessity.} 

it has been held in sume cases§ that, if a reversioner gave 
his consent to an alienation, and died during the widow’s 
life-time, his heirs will be bound by such consent. 


The consent of the reversioner to the widow's alienation 
may be given in various away. The mere attestation of the 
widow’s deed of alienation by the reversionersis not conclusive 
evidence of their conseut. In the case of Ra} Lukhee Debee 
v. Gocool Chunder Chowdry$ will be found the following 


+ Gocn] Chunder Chuckerbutty v. Musst, Rajrapee, 2 Sel. Rep., 213 ; Hem 
Chunder Mozoomdar v. Musst. Taramunee, I Sel. Rep., 481 ; Brindabun 
Chunder Rai v. Bishun Chund Rai, 4 Sel. Rep. 180; Musst. tejoya Debee v. 
Musst. Unnopoorno Debee, Note, 1 Sel. Rep., 215; Rajlukhee Debee v, 
Gocool Chundar Chowdry, 12 W 8, 47, P. C. R. 

{ Kali Mohun Deb v. Dhunonjoy Saho, 6 W. R., 51; The Collector of 
Mastlipatam v. C. V.Narainapah, 8 Moor’s 1. A., 529, 550. 

§ Runjeetram Koolal v. Mahomed Waris, 21 W. R., 40; Sce also Cally 
Chand Dutt v. John Moor, 1 Fulton, p. 73. 
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remarks of the Privy Council :—‘ Their Lordships cannot 
affirm the proposition that the mere attestation of such an 
instrument by a relative necessarily imports concurrence. 
It might no doubt, be shown by other evidence that, when 
he. became an attesting witness, he fully understood what 
the transaction was, and that he was a ‘concurring party to 
it ; but from the mere subscription of his name that infer- 
ence does not necessarily arise.” 


SUITS BY REVERSIONERS. 


The Courts of this country, and a!so the Trivy Council, 
have held,* from a long time, that tbe rev -:rsionary he‘xs, 
though their interest is only contingent, have a right to 
maintain a suit to restrain waste by the widow. The rever- 


sioners may, in a suit against thealiens. «bicin a U-claration 
that the alienation was without legal ne... .ty,und..:. >_fore, 
void beyond the widow’s life-time ‘‘"heu the suit is 


brought after the widow’s death, it taku... the fot.a «o: a prayer 
for declaration and for possession. 

The suit is for a declaration that the wid w’s alienation was 
invalid, must be brought by the next reversioner. 

A suit by the second reversioner during the life-time of 
the first reversioner will not lie.t A petition of disclaimer 
filed by the zmmedvzate reversioner in the suit brought by 

rm - é ® 
the second reversioner will render the suit by the latter 
maintainable.§ 

When the widow has sold, and the whole of the considera- 
tion-money w&s appropriated to the payment of necessary 

* Ujjulmoni Dassee v. Sagormoni Dassee, 1 Taylor and Bell, p. 870 ; Hari- 
das Dutt v. Rangomoni Dassee, Vyavstha Darpana, Eng. Ed., p. 124; 
Rajlukhee Debee v. Gocul Chunder, 13 Moore's 1. A., 209, 224 

fT See. 42 Act I. of 1877, iii. fe) 

t Ramdhone Buksi v. Punchanun Bose, S D. Dee. for f353, p. 641; 
Jadoomoni Debee v. Saroda proronno Mukerjec, ] Boulnow, Rep., p. $5 : 


- Gogun Chunder Sen v. Joydurgu, 8. D. A. Decisious for 1859, p, 620. 
§ Rojonikant Mitter v, Prem Chund Bose, Marshall, 241, 
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expenses, the sale will be valvd as against the reversioner. 
But when the alienation was not necessary, and the consi- 
deration was ap-ropriated by the widow to her own use, 
the sale is ¢nvalid, and the reversioner will be entitled to 
have the sale st aside without being required to refund 
the purchase moncy. If, however, the sale was partly neces- 
sary and partly” unnecessary, it will be set aside only when 
the reversioner agrees to refund* that portion of the pur- 
chase-money which was annropriated to the necessary cx- 
penses of the widow. The reversioner must also pay rea- 
sonable intcrest to the purchaser upon the said sum, and 
the purchaser must accourt to the reversicner the rents 
and profits of the property during the time that it was in 
his possession, both the interest and the account of rents 
and profits to run from the date of the widow's death.t 
Such a principle is perfectly equitable; the reversioner’s 
rights are protected, and the purchaser is not unnccessarily 
endamaged. 

If the widow sold for legal necessity when the mouey could 
have been raised by a mortgage, it was held,t that the re- 
versioner cannot set aside the sale without placing the pur- 
chaser in the same position as that in which he would have 
been if the widow had mortgaged instead of selling. In 
the same case, PEacock, ©. J., expressed a doubt whether 
such a tale could at all be set aside. He thought that, 
if the widow elected to sell when it would be more bene- 


ficial to mortgage, the sale could not be set aside as 
against the purchaser, if the widow and the purchaser 
are both acting honestly; and the reason assigned for this 


‘conclusion is, that the interest of the money raised by 


the mortgage must be paid out of the estate, and thus the 
income of the widow would necessarily, be reduced for the 
benefit of the reversionary heirs. 





eR ae ar ge Fe re op Np ag ea ee ee 
* Phool Chund Lal! v, Rughoobun Sahye, 9 W. R , 108. 


+ Moteeram Kumar v. Gopal Sahoo, 20 W. R., 187, 
Phool Chand Lall », Rughoobun Sahye, 9 W., 108, 
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Tf there is a mortgage on the property by the last owner 
at the time when the widow alienates the property, the rever- 
sioner can recover the property from the hands of the purcha- 
ser only by paying the. amount of the money due on the 
mortgage.* 

There might be circumstances under which the reversioner 
will be justified in suing to remove the widow from possession 
and the Courts will be justified in granting such a relief. 
A Court will not be justified in removing the widow from 
possession of the estate when she is only guilty of an aliena- 
tion in excess of her powers as a Hindu widow—an alienation 
which is only binding during the widow's Jife-time, but which 
is not binding on the reversioners.- To justify the Court in 
adopting this extraordinary remedy, there must be, on the 
part of the widow, something more than a mere alienation— 
some distinct act of Waste—or some positive act of fraud, to 
injure the intcrest of the reversioners, must be made out. 
For instance if the widow attempted to sell the property, 
alleging a debt of her husband which she could not otherwise 
pay and it apprared that this representation vf the widow 
was false, that there was no debt of her dece.sed h':sband to 
pay, and that this was a mere pretence for alienating the 


property from the reversioners,—in such acase the widow 
will be removed from possession. It was clearly a fraudulent 
and collusive attempt on the part of the widow to create evi- 
dence which, if true, would be binding on the reversioners.t 


If the first reversioner does not sue, the second has a right 
to maintain the suit, on showing that the first reversioner is 
implicated in the alleged fraud or waste.$ 
a ac aan et ah a ie eee 

* Moulvie Mohamed Shumshool Hooda v. Shewakram, alias Roy Doorga 
Persad, 22 W. B.. 409. 

+ Pran putty Kooer v. Futteh Bahadur, 2 Hay’s Rep.. 608 ; Brindu Chow. 
drain v. Peary Lal Chowdry, 9 W. R., 46. 

t Moonshe Chasimuddeen v. Ram Dass Gossain, 2 W. R.. 170; Shama 
Sundry Chowdrain v. Jumoona Chowdrain, 24 W. R.. 86; Badha Mohun 
Dhur v..Ram Dass Dey, 3B. L. R. 362; Gunesh Dutt v. Muasst. Lall © 
Kooer, 17 W. R., 11. 


§ Kooer Golab Sing v, Rao Kureem Sing, 14 Moore’s 1. A. 193. 
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The removal of the widow from possession of the estate 
does not deprive her of the substantial rights of property. 
Beyond being deprived of possession, she is not deprived of 
any of the other advantages of property. She continues 
proprietor as “before ; and the Court appoints some person 
(usually the next reversioner) as manager or receiver to take 
charge of the property and to account for the rents and 
profits of the same to the Court, which it holds for the bene- 
fit of the idow, and m*'kas over to her periodically.* 

Under t!-e o'd Oivi! “rozdure Code (Act VIIT of 1859) it 
was hel? thut are s+ -er’s interest was not saleable in 
executionf °° adecre: ‘he present Code of Civil Procedure 
(Act X. of 1877, sec. +06, clk.) has expressly provided that 
such rivhts az not saleable in execution. 

If the reversisasry heir, howcver, voluntarily sells hig 
reversionary ':7h*, a Court of Equity will compell him to 
fulfil his contra.. : 0 his succeeding to the estate.t 


M‘INTENANCE OF THE WIDOW. 

The widow, wien she is not an heiress, is entitled to main- 
tenarce acco: iing to all thse authorities; and itis to be 
provided her by those persons who have inherited the 
property which belonged to her late husband. The obligation 
to maintain the widow is, therefore, not a personal one; it is 


«# sort of a charge upon the property of her husband in the 
hands of the heir.§ This, however, docs not preclude the 
widow from obtaiuvin? a personal decree on account of her 
maintenance.’ against the person who is bond to provide her 
with it. A decree for maintenance is not generally a per- 
sonal deerec agaist the defendant, but is a cecree against 
him, so far as he is in possession of the assets belonging to 


* Mussac ut Moharanee v. Nuda Lal Misser, 10 W. R. 73. 
+ Koraj toouwar v. Komul Koonwar, 6 W. R. 34; Ram Chundro Tan- 
~ — ¥, Daurmo Narain Chuckeorbutty, 15 W. R. 17,B., Bhoobun Mohun- 
Banerje v. Th«coor Dass Pishwas. 2 Indian Jurist N. S. 277. 
_%. fer Pagiap, J in Ram ChundroTantrodoss v. Dhurmo Narain Chucker. 
batty, 15 W. R. 17 F. B. . 
§ Bhoirub Chuder Ghose v. Nobo Chunder Gooho, 5 W. R. 11, C, R.. 
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the widow’s husband, and for that reason liable tu satisfy 
the decree for maintenance.* Therefore, asuit brought by 
the widow against her husband’s brother or other relatives, 
for maintenance, must be dismissed, if it is shown that the 
defendant inherited no property from the husband of the 
widow.f The widow of a deceased member of a joint family 
is entitled to claim maintenance from her father-in-law, 
and her brother-in-law,$ as her husband’s interest in the 
family property passes to them. The maintenance of a son’s 
widow has been held by the Calcutta High Court to be a 
mere moral duty on the part of her father-in-law, which in 
case of a breach, is not enforceabie in a Court of alw.|| 


If the heir had taken the property of the widow’s husband, 
he is primarily responsible, both in person and property, for 
the widow’sa maintenance. He cannot resist the widow’s claim 
by saying, that the property out of which the widow is entitled 
to be maintained is no longer in is hands, but that it has 
‘been transferred and passed into some other hands. On this 
point it was observed by the High Court of the North- 
Western Provinces that “the heir who takes and becomes 
possessed of the estate of the deceased, must be held to 
continue to be primarily responsible, both in person and 
property, for the maintenance of the widow, even thought he 
should have fraudulently transferred that estate, or otherwise 
have improperly wasted it; and the widow is bound to look 
to the heir for the maintenance, and to claim if from him pri- 
marily, rather than from the estate transferred or wasted 
which may, nevertheless, resort answerable to her claim.§ 

The widéw, who is guilty of unchasfity, is not entitled to 

* Tarunginee Dasee v. Choudry Dwarka Nath Musant, 20 W. R., 196. 

+ Khetramoni Dasee v. Kasi Nath Dass. 10 W. 8., 89, F. B; see Sabitra 
Bai v. Lukshmi Bai, I., L., R. 2 Bom., 573 ; Mad. Dec. for 1859. pp. 5, 265,272 
Roma Bai v. Trimbuck Gunesh, 9 Bom. H. C., 283. ~ 

$¢ Must Lalti Kuar v. Gunga Bis hun, 7, N.-W. P. H. C. 24}, 


{} Khetra Moni Dasee, v. Kashee Nath Dass,*10 W. K., 89 F. B. 
* Ram Chunder Toraun v. Mutt. Jasoda Kuar, 2. N.-W. P., Rep., 134. 
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claim maintenance from the heirs of her husband * If she i 
guilty of unchastity during her husband’s lifetime, she cannot 
claim maintenance after his death. If the widow is guilty of 
improper condact, such as having eloped from the residence 
of her hushand, she forfeits her right to future maintenance 
from the heir of her husband.t 

If the widow who has been receiving maintenance from the 
heirs of her husband becomes unchaste, it has been held that 
she will be deprived of her maintenance. 

The Bombay High Court has ruled, that a widow getting 
maintenance under a decree will not be deprived of it by 
the fact of subsequent incontinence,|| 

The widow’s right of maintenance cannot be defeated by 
anything short of gross misconduct on her part, or a testa- 
mentary or a nuptial gift on the part of the husband. The 
husband can noi defeat her right of maintenance by an expréss 
clause in the will. The widow’s right of maintenance arises 
by marriage, it is not a matter of contract;§ it exists during 
the husband’s lifetime, and continues after his death. It is 
a legal obligation attaching upon himself personal.y, and upon 
his property after his death. He cannot free himself of this 
obligation during his life-time, nor can his heir after his death 
so far as he inherits his property ; and a devise of the pro- 
perty will not authorise the devisee to hold the property free 
from the widow’s claim to maintenance, when neither the 
testator nor his heir could have resisted such aclaim. It has 
been held, th&t, in Bengal, a widow has no indefeasible vested 
right in the properay left by her hnsband, though she has, by 


virtue of her marria¢e a right, if all the property be willed 
away, to maintenance. 


* 2 Macnaghten. 112. 

} Ranec Rasuut Kumaree v, Rance Kumul Kumarce. 7 Sel.. Rep. 168. 

t Kerry Kolitanee v. Moneram Kolita, 19 W. R., 405, per Jackson, J. . 

| Honama v. Turnamabhat, 1. L. R.. 1 Bom.. 559. 

§ Sidlingapa v. Sidava, I. L..R., 2 Bom., 624 

{ Bhubnnomoyed' 'v. Ramkissore, 8. D. D. of 1860. rp, 489. See also Sonatun 
Bysack v. S. M, Juggut Sundaree Dasce. 8 Moore's I. A. 66. 
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The obligation of the widow to reside with her husband's 
family is now treated as a mere moral one, and the infringe- 
ment ‘of the same by the widow does not carry with it any 
penalty.* 

Where a person purchases property without notice of the 
existence of the widow’s right of maintenance as a charge 
upon the said property, it has been held, that the property 
in his hands will not be*liable for such maintenance.- The 
amount of maintenance must be determined beforehand, 
either by decree or by contract, and made a charge upon the 
property conveyed, before the same in the hands of a bona 
fide purchaser for consideration can be made liable for it.t 

Where the widow has obtained a decree fixing a certain 
sum as her maintenance, to be obtained out of certain pro- 
perty, it was held that she hasa right to have this amount 
declared as a charge“upon the property into whosesoever 
hands it may come.| 

Where property was confiscated by the Crown on account 
of rebellion, it was held that the widow of the former owner, 
whose sons, the then owners of the property, were guilty of 
rebellion, was entitled to maintenance from Government out 
of the property which had been confiscated.§ 

The Bombay High Court has ruled that, to make the 
purchaser liable for the widow’s maintenance, if must be 

shown that he wasa party to the fraud which the heir was 
practising upon her to deprive her of her maintenance.7 

The amount of maintenance to which the widow is enti- 
tled is generally a question of fact. The amount of the family 
property is° always an element in the consideration of this 


* Aholya Bai Debia v. Lukhee Monee Debia, 6 W. R., 37. 
+ Srimati Bhogobati Dasi v. Kanailal Mitter, 8 B. L. R., 225. 
+ Jugger Nath Samunt v. Maharanee Adhiranee Narain Koomari, 20 
W. R., 126. 
jj) Koomari Debia v. Roy Luchmeeput Sing, 33 W. R., 33. 
§ Mussamut Golab Koonwar v. The Collector of Benares, 4 Moor's I. A., 
mn 


246. 
Lukshman Ram Chundra vy. Satyabhama Bai, I. L. R.,2 Bom., £94, 524. 
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question; as also the number of other persons whose wants 
and necessaries are to be met out of the family property and 
other obligations that there are upon the said property. 

The amount of maintenance which is awarded toa widow 
may sometimes be varied ; as, where the family property is 
reduced subsequent to the date of the award of maintenance, 
the defendant may apply to the Court to have the amount 
of maintenance reduced on that ground.« On the same prin- 
ciple, the widow may apply for the enhancementf of the 
amount if the assets increased. . 

Where a Hindu widow has received certain pronerty as 
and for her maintenance, she cannot, when she has exhausted 
it, enforce from the relatives of her husband, or from the 
family estate, a further allotment or a money allowance for 
maintenance.$ . 

How far the widow is entitled to claim arrears of main- 
tenance in a suit declaring her right to it, has sometimes 
been raised. It is not necessay that there should be a de- 
mand and refusal to entitle her to claim arrears, Without 
@ previous demand and refusal, she wili, nevertheless, be 
entitled to it. A demand is not necessary to create her 
right to it. 

There may be cases in which the circumstances are such 
that her claim to arrears will be disallowed. Long neglect 
on her part to claim the same, and the fact of her being 
maintained by her parents or other near relatives, without 
her being obliged to incur any expense on account of it, 
will probably be grounds on which a Court will be justi- 


e ° e - @ . 
_ fied in disallowing her claim to arrears of maintenance. 


In addition to her right of maintenance, the widow is 


* Ruka Bai v. Gands Bai, I. L, R., 1 All, 594. 

t Sreeram Bhattacharjee v. Puddomookhoe Debee, 9 W. R., 182, 

$ Sabitri Bai v, Luxmi Bai, [. L. B., 2 Bom,, 573. 

| Jjviv. Raraji, 1. L, R., 3. Bom, 207 ; Sukuer Bai v, Bhovanji, 1 Bom, H, 
C. Rep., 194 ; Vancapadya v, Kavari Hengasee, 2 Mad. H. C. Rep., 56, 

q Ahollya Bai Debia v. Lukhee monee Debia, 6 W. RB., 37. 
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entitled to reside in the family dwelling-house of het hus- 
band. The son or other heir cannot turn her out of the same 
without providing for her a suitable residence elsewhere: 
nor is the purchaser from the heir entitled to turn her out 
of the family residence.* The same principle was main- 
tained by the Allahabad High Court, where it was held,t 
that the purchaser frem the nephew was not entitled to 
evict the widow of his vendors uncle from the dwelling- 
house, in a part of which she was living from the time of 
her husband.? 

The widow is entitled toa share of the family property, 
in case of ao partition, among her sons or other heirs, of the 
same. The share which the widow gets is equal to that ‘of 
each of her sons.|| She obtains it in lieu of her mainten- 
ance. 

The mother is entitled toa share, not the step-mother§ 
Therefore, if the step-mother is clildless, she will only get 
maintenance. The share of the mother is contributed by 
her sons from their portion of the inheritance.1 Where a 
Hindu died, leaving six sons, one of them was by his first 
wife, who was dead; the remaining five sons by his second 
wife, who was living; and third a wife, who was childless was 
living. On a partition among the six sons, it was ordered 
that the son whose mother was dead shall get one-sixth of 
the estate, the remaining five-sixths to be divided into six 
equal parts, of Which the five sons and their mother shall 
get one share each. But it was further owdered, that before 
any partition’ be made, the Master do enquire and report 


* Mungala Debi v. Dinonath Bose, 12 W. R. 35, A. O. J. 

{ Ganri v, Chaudra Moni, LL. B., 1 AIL, 262. 

} Bhigham bass v. Para. I. L, R., 2 ALL, 141. 

| Vayabhaga, Chap. ILI, Sec. I, para. 29; Prap Kissen Mijter v. Mntto 
Sundery Dasee, Fulton., 339. 

§ Dayabhrga, Chrp. 111, Sec. IT, para. 30. 

q issur Chnnder Carformah v. Gobind Chunder Carformah, Macn, Cons 
of Hiu. Law, 74. 
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what would be arequisite sum for the purpose of securing a 
suitable maintenance for the childless widow, and that the 
said sum be, in the first instance, set apart for the purpose.* 
Where property Was divided between four sons, three of 
them the sons of one wife, and the fourth the son of the 
second wife, it was held, that the property will be devided 
into four equal parts, of which ong share will go to the 
only son of the second wife, who will get no share, but 
will be entitled only to maintenance from her son. The 
remaining three shares to be again divided into four 
equal parts, of which the three sons and their mother shall 
take one share each.+ 

In the same way, the grandmother is entitled toa share 
when the partition is made between her sons and grandsons, 
but the right of the great grand-mother to ashare is nowhere 
admitted!, though she is declared entitled to maintenance. 


THE RE-MARRIAGE OF WIDOWS. 

Act XV. of 1856 of the Governor-General in Council pro- 
vides for the re-marriage of Hindu widows and declares that 
the issue of such marriage shall be legitimate. It also pro- 
vides that, rights of inheritance or of maintenance, which 
the female heir possesses in the property of the late owner at 
the time of her re-marriage, shall cease and determine upon 
her ro-insarriage; but a right of property conferred by will, 
when largér then the widow’s estate under the Hindu law, 
shall not so determine.|| She is not to be deprived of any 
rights accruing after her re-marriage. Where, therefore, 
the con died ajter his mother had re-married, she was held 
entitled to succeed him as his heir§ The Act also provides 


* Seeb Chunder Bose v. Gooroo Prcsaud Dose, Macn. Cons. of Hin. Law. 62 

+ Srimati Jeomoney Dasee v. Attaram Ghose. Macn. Cons. of Hin Law.64. 

{ Macn. Cons. of hin. Law, 28. See also Gooroo Prosaud Bose v, Shib 
Chunder Bosé, Macn. Cons. of Hin, Law, 29. 

| See II. 5 of Act XV of 1856. 

§ Okhorgh Soot v. Bheden Bariance. 10. W. R., 34; 11, W. R., 82; 
also Musst. Rupan v. Hukmi Singh, Punjab Customs, 99, 
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for the guardianship* of the children of the deceased husband 
_ On re-marriage of his widow. Few marriages among the 
high caste Hindus have taken place in accordance with the 
provisions of the Act. But there isa custom, only among 
the very lowest classes of Hindus, of re-marrying their widows. 
In the Presidencies other than Bengal, these marriages have 
obtained a recognised footing. Such marriages- are called 
Pat among the Maharattas, and Natra in Guzerat.- This 
kind of union is also allowed to woman who are w/ves, and 
who are separated from their husband by a sort of divorcee, 
which is allowed under certain specified circustances ; as 
for iustance, when the husband is proved to be impotent, or 
the parties continually quarrel, or where the marriage was 
irregularly concluded, or where by mutual consent the hus- 
band breaks his wife’s neck ornament, and gives her a char 
vhittee.t 


Where a widow enters into this form of a Put marriage, 
she is obliged to give up all she inherited from her first 
husband to her husband’s relations ; she is allowed to retain 
only what was given to her by her parents.|| This is in the 
Bombay Presidency ; and the same principle has been applied 
by the Madras High Court to the case of the second marriage 
of a Maraver woman.§ The custody of the children, except 
infants, also belongs to the representatives of the firsb hus- 
band. The children of Pat widows are never considered 
illegitimate. They are legitimate rqually with those by their 
first marriage. 





* Sec. IIT. 


+ Steele, pp. 26. 168; See Rahi v. Gobinda Valad Teja, I. L. R., 1 Bom, 97. 
{ Steele, p. 169. 


| Steele, p. 169; West and Bukler, p 99 ; Hurkoonwar y. Rutton Baze, | 
Borradaile, 431 ; Treekumjee v. Mt. Laro, 2 Borraiatic, 361. 


§ Murugayi v. Viromakali, I. L.OR., 1 Mad. 226 
© Steele, p. 169. . 
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RELIGIOUS AND CHARITABLE ENDOWMENTS. 
(Mayne, pp. 401—406.) 

§ 359. GurTs for religious and charitable purposes were 
naturally favoured by the Brahmans, as they are eveywhere 
by the priestly class. Sancha lays down the general prin- 
ciple that “ wealth was conferred for the sake of defraying 
sacrifices” (a). Gifts, for religgus purposes are made by 
Katyana an exception to the rule that gifts are void when 
made by aman who ia afflicted with disease and the like, 
and he says that if the donor dies without giving effect to 
his intention, his son shall be compelled to deliver it (b). 
This is an exception to the rule that a gift is invalid without 
delivery of possession. The Bengal pandits state that this 
principle applies even against a son under the Mitakshara 
law, though his assent would be indispennsable if the gift 
was for a secular object; they seem, however, to limit the 
application of the rule to a gift of a small portion of the 
land (c). In Western India grants of this nature have been 
held valid; even when made by a widow. of land which 
descended to her from her husband, and to the prejudice of 
her husband's male heirs (d@). Aud soa grant by a man to 
his family priest, to take effect after the life estate of his 
widow, was decided to be good (e). 

§ 360. The principle that such gifts can be enforced against 
the donor's heirs, would naturally slide into a practice of 
making them by will (§ 337). It is probable that as Brah- 
manical acuteness favoured iamily partition as means of 
multiplying family ceremonies, so it fostered the testamentary 
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(a) 3 Dic. 484. 

(b) 2 Dig. 96. See?Manu, ix. 324; Vyasa, 2 Dig. 189; Mitakshara, i. 1. $ 
37, 32. 

(c) See futwah, Gopal Chund v. Babu Kunwar, v. 4S. D. 24 (29); Mitak- 
shara i. 1. § 28. 

(d) Jugjeevun v. Deosunkur, 1 Bor. 394 [436]; Kupoor v. Sevukram, 2. 
405 [4 48] ; but see Umbashunker v. Tooljaram, 1 Bor. 400 [442] ; Muhaluk- 
mee v. Ktripashookul, 2 Bor. 510 [£57] ; Ramanund v. Komkissen, 2 M. Dig. 
futwah, at p. 117. See too. post § 142. 

(Ce) Keshoor v. Mt, Rankoonwur, 2 Bor, 314 [345.] 
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powcr as a mode of directing property to religious uses, at 
n time when the owner was becoming indifferent to ita 
secitar application, Many of the wills held valid in the 
Supreme Court of Calcutta have been remarkable for the 
large amounts they disposed of for religious purposes (f). In 
one case arising out of Golukchunder Carformah’s will, where 
practically the whole property had been assigned for the 
use of an idol, the Court declared the will proved, but 
wholly, inoperative, except as regards a legacy to the step- 
wether of the testator (g), Sir F. MacNaghten suggests 
that the will might properly have been cancclled, as, upon 
its face, the production of a madman. No reason can be 
offered why such a will should be set aside in Bengal, merely 
because the whole property was devoted to religious objects. 
Io the case of Radhabullubh Tagore v. Gopeemohun Tagore, 
which was decided in Calcutta the very next year (1811), 
the right of a Hindu so to apply the whole of his property, 
seems to have been admitted (h), 

§ 361. The English law, which forbids bequests for 
superstitious useg does not apply to grants of this character 
in India, even in the Presidency Towns (7), and such grants 
have been repeatedly enforced by the Privy Council (k). 
Nor are they invalid for transgressing against the rule 
which forbids the creation of perpetuities. “It being 
assumed to be a principle of Hindu law thata gift can be 
made to an idol, which is a caput mortuum, and incapable 
of alienating, you caunot break in upon that principle by 


ee ena EO Ne So Sele Ie EM ee aE I EO a ee ee 

(f) F. MacN, 323, 331, 386—347. 349, 350, 371 ; Ramtonoe v. Ramgopal 
1 Kn. 235, The same thing was remarked by Sir Thomas Strange as a fea- 
ture in the wills made by Hindus in Madras, 2 Stra, H. L, 453. 

(g) F. MacN. Appx, 58. 

(h) F. MacN, 335, 

(i) Das Merces v. Cones, 2 Hyde, 65; Andrews v. Jokim, 2B. L. R, (0. 
C. J.J 148; Judah v. Judah, 5B. LR. 433; Khusalchand v. Mahadevgiri, 
12 Bom. H. C, 214, ° ‘ 

(k) Ramtonoo v. Ramgopal, 1 Kn. 245 ; Jewun_». Shah Kubcerood-deen, 
2M. |, A. 390; 8. C. 6 Suth. /P. C.) 3; Sonatom Byssck v, Juggutsoontree, 
8M.1. A. 66; Juggatmohini v. Mt. Sokhcemoney, 14 M. I. 4,282; 8, ©. 10 
BLL. R,19;5, CG 17 Suth, 41, 
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engrafting upon it the English law of perpetuities (J).” In 
fact both the cases in which the Bengal Highcourt in 1869 
set aside the will aa creating secular estates of a perpetual 
nature, contained devises of an equally perpetual nature in 
favor of idols, which were supported (m). But where a 
will under the form of a devise for religious purposse, really 
gives the beneficial interest to the devisees, subject merely 
to a trust for the performance of the religious purposes, it 
will be governed by the ordinary Hindu law. Any:provi- 
sions for perpetual descent, and for restraining alienation, 
will, therefore, be void. The result will be to set aside the 
will,as regards the descent of the property, leaving the 
heirs-at-law liable to keep up the idols, and defray the pro- 
per expenses of the worship (n). A fortiori will this rule 
apply, where the estate created is in its nature -secular, 
though the motive for creating it is religious (0). 

§ 862. As an idol cannot itself hold lands, the practice is 
to vest the lands in a trustee for the religous purpose, or to 
impose upon the holder of the lands a trust to defray the 
expenses of the worship (py). Sometimes the donor is him- 
self trustee. Such a trust is, of course, valid, if perfectly 
created, though, being voluntary, the donor cannot be com- 
pelled to carry it out if he has left it imperfect (¢g). But 
the effect of the transaction will differ materially, according 
as the property is absolutely given for the religions object, 
or merely burthened with a trust for its support. And there 
will be a further difference where the trust is only an 
apparent, and not 4 real one, and where it creates no rights 
in any one except the holder of the fund. 


amen i aan eee a 
: (1) rg Markby, J., Kumara Asema v. Kumara Kishna, 2 B. L. BR. (0. C. 
Jp. 47. 
(m) Togore v. Tagore, 4 B, L, R. (0. C. J.) 103, in the P. C.,9 B. L. RB. 
877 ; 8. C. 18 Suth. 359 ; Krishnaramani v. Ananda, 4B. L. B. (0 .C. J.) 231. 
(n) Prometho v. Radhixa, 14 B. L. R. 175; Phate v. Damoodar, 3Bom. 8/, 
(e) Auantha v. Nagamuthu, 4 Mad. 200. : 
(p) See futwah in Kounla Kant v. Ram Huree 4 S. D. 196, 
(7) See Lewin, Trusts, p. 61. 
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§ 363 The last case arises where the founder applies his 
‘own property to the creation of a pagoda, or any other reli- 
gious or charitable foundation, keeping the property itself, 
and the control. over it, absoitely in his own hands. The 
community may be greatly benefited by this arrangement, 
so long as it lasts, but its continuance is entirely at his own 
pleasure. Ib is like a private chapel in a gentleman's park, 
and the fact that the public have been permitted to resort 
to it, will not prevent its being closed, or pulled down, pro- 
vided there has been no dedication of it to the public. It 
will *pass equally unencumbered to his heirs, or to his 
assignees in insolvency. He may diminish the funds so 
appropriated at pleasure, or absolutely cease to apply them 
to the purpose at all (7). In short, the character of the 


property will remain unchanged, and its application will be 
at his own discreation. 


Avother state of thing arises where land or other pro- 
perty is held in beneficial ownership, subject merely to a 
truss as to part of the income, for the support of some reli- 
gious endowment. Here again the land descends and is 
alienable, and partible (s), in the ordinary way, the only 
difference being that it passes with the charge upon it (t). 

The remaining case is the one first named, where the 
whoie property is devoted, absolutely and in perpetuity, to 
the religious purposes. Here, of course, the trustee has no 
beneficial interest in the property, beyond whaé he is given 
by the express terms of the trust. He cannot encumber or 
dispose of it for his own presonal benefit, nor can it be taken 


(vr) Howard v. Pestonji. Perry, O.C.535 ; Venkatachellamiah v. P. Narain- 


apah, Mad. Dec. of 1853, 104 ; S. C. Mad. Dec. 1854, 100 ; Chemmanthatti v. 
Meyene, Mad. Dec. of 1862, 90 ; 2 W. MacN. 103 ; Brojosoondery v. Luchmee 
Koonwaree, inthe P.C , 15 B, LL. R. 176, (note) ; 8. C. 20 Suth. 95 ; Delroos 
v. Nawab Syud, 15 B. L. R. 167, affirmed in P. C. 3 Cal. 824; Sab nomine, 
Ashgar v. Delroos 

(2) Ram Coomar v. Jogender, 4 Cal, 56. e ‘ 

(t) Mahatab v. Mirdad 5S. D 268 (313), approved by. C.. 15 BLL. R. 
p. 178; sup note (r) Futtoo v. Bhurrut, 10 Suth. 299 ; Basoo v. Kishen, 13 
Suth. 200 ; Sonatum Bysck v, Juggutsoondree, 8 Mad, I. A, 66, 
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in execution for his personal debt. But he may do any act 
which is necessary or beneficial, in the same manner and to 
the same degree as would be allowable in the case of the 
manager of an infant heir. He may, within those limits, 
incur debts, mortgage and alien the property, and bind it by 
judgments properly obtained against him (w). And he may 
lease out of the property in the usual manner, but he cannot 
create any other than proper derivative tenures and estates 
conformable to usage ; nor can he make a lease, or any other 
arrangement which will bind his successor, unless the neces- 
sity for the transaction is completely established (v). 

§ 464. The devolution of the trust, upon the death or 
default of each trustee, depends upon the terms.upon which 
it was created, or the usage of each particular institution, 
where no express trust-deed exists (w). Where nothing is 
said in the grant as to the succession, the right of manage- 
ment passes by inheritance to the natural heirs of the donee, 
according to the rule, that a grant without words of limit- 
ation conveys anestate of inheritance (x). The property 
passes with the office, and neither it nor the management is 
divisible among the meimbers of the family (y). Where no 


(n) Prosunno v. Golab, 21. 4.145; 8. C. 14B. L, B. 450; Konwar v. 
Ramckunder, 41. A. 52; 8S. C. 2 Cal, 341 ; Kalee Churn v. Bungshee, 16 
Suth. 339 ; KhusalChand v. Mahadevgiri, 12 Bom. H, C. 214 ; Fegredo v. 
Mahomed, 15 Suth, 75. In Bombay it has been held that although the 
rents of a religious endowment may be alienated, the corpus of the property 
is absolutely inalienable ; Narayan v. Chintaman, 5 Bom. 393, This 
is no doubt the general rule, but sve per curiam 4 1. A. p. 62. 

(v) Radhabullabh v. Juggutchunder, 4 S. D. 151 (192); Shibessouree v. 
Mothooranath. 13 M.I.A 270; 8. C. 13 8uth. (P.C,) 183; Juggessur v. 
Roodro, 12 Suth. 299; Tahboonissa v. Koomar, 15 Suth, 228; Arruth v. 
Juggurnath, 18 Suth. 439 ; Mohunt Burm y, Khashee, 20 Suth. 471 ; Bun- 
waree v, Mudden, 2] Suth. 4). 

(w) Greedharee v. Nunkhishore, Marsh. 573; affd., 11 M. 1. A. 428; S. 
C. 8 Suth. (P. C.) 25 ; Muttu Ramalivga v. Perianyagum. 11. A. 209, See 


various cases collected, 1. M. Dig. 330. 
(2) Chutter Sein’s case, 18. D. 180 (239); Venkatachellamiah v. P, 


Narainapah Mad.. Dec. of 1852. 104. Sec Tagore case, 4B. L. R. (0. 6. J.) 
182;9 BLL, R. (P. C.) 398 ; & C. 18 Suth. 359. 
(y) Jaafar v, Aji 2Mad H.C 19; Kumarsami v. Ramalinga, Mad, Dec. 


of 1860. 261. 
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1 arrangement or usage exists, the management may be 
held in turns by the several heirs (2). Sometimes the con- 
stitution of the body vests the management in several, as 
representing different interests, or as acheck upon each 
other, and any act which alters such a constitution would be 
invalid (a). Where the head of a religious instiution is 
bound to celibacy, it is frequently the usage that he nomi- 
h’ tes his successor by appointment durin’ his own lifetime, 
or by will (b). Sometimes this nomination requires confirm- 
ation by the members of the religions body. Sometimes 
the rignt of election is vested in them (c). In no case can 
the trustee sel] the nght of management, though coupled 
with the obligation to manege in conformity, with the trusts 
annexed thereto (d), nor is the right saleable in execution 
under a decree (e). 

§ 365. Unless the founder has reserved to himself some 
special powers of supervision, removal, or nomination, neither 
he nor his heirs have any greater power in this respect than 
any other person who is interested in the trust (f). And 
such powers, when reserved, must be strictly followed (g). 

't where the succession to the office of trustee has wholly 


(z) Nubkissen v. Hurrischunder, 2 M. Dig. 146.  Annndmoyee v. 
Boykantnath, 8. Suth. 193 ; Rameoondur v. Taruck, 19 Suth, 28; Mitta 
Kunth v. Neerunjun, 14 B. L. R. 166 ; 8S. C, 22 Suth. 437. There is nothing 
to prevent a female being manazer. See Moottoo Meenatchy v. Villoo, 
Mad. Dac. of 1558, 136: Joy Deb Surmah yv. Huropntty, 16 Suth, 282, See 
Hussain Reebee v. Hussain Sherif,, 4 Mad, H. 0. 23 ; Punjab Customs, 88 ; 
unless, the actual discharge cf spiritual duties is required ; Mujavar v. 
Hussain, 3 Mad. 93. Special custom is necessary, Janokee v, Gopaul, 2 Cal. 
365. 

a} Rajah Vurmah v. Ravi Vurmah, 4 [. A. 76;8.C. 1 Mad. 235. 

ti Hoogly v. Kishnanund, 8. D. of 184%. 253% Soobramaney:: v. Aroo- 
mooga Mad, Ded. of 1858, 33 ; Greedharee v. Nundkishore, 11 M. I. A. 405 3 
S. C. 8 Suth. (P. C ] 235. 

{e] Mohunt Gopal vy. Kerparam, 8. D of 1850, 250; Narain v. Brindabun, 
28. D. 151 [192] ; Gossain v. Bissessur, 19Suth, 215; Malho v, Kamta, 
1 All, 539. 

(@] Rajah Vurmah v. Ravi Vurmah, 41. A. 76; 58. C 1 Mad. 235, over- 
ruling Ragunada v. Chinnappa, 4 Mad, Rev. Leg. 109. 

b Durga v. Chanchal 4 All. 81. ‘ 

(f] Teertaruppa v. Soonderajien, Mad. Dec. of 1851, 57 ; Lulchmee v. 
Rookmanee, Mad. Dec. of 1857, 152. 

{9} <Advocate-General v, Fatima, 9 Bom, H. C. 19. 
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failed, it has been held that the right of management reverts 
to the heirs of the founder (A). 

A trust for religious purposes, if once lawfully and com- 
pletely created, is of course irrevocable (4). The beneficial 
ownership cannot, under any circumstances, revert to the 
founder or his family. If any failure in the objects of the 
trusts takes place, the only suit which he can bring 1s to 
have the funds appNed to their original purpose, or to one of 
a similar character (k). 


[2] Jai Bansi v. Chattar, 5. B. L. R. 181; 8. C. 13 Suth. 396; Sub nomiaee. 
Peet Koonwar v. Chuttur; but see Act XX of 1863. [Native Religiong 
galadl Phate v. Damodar, 3 Bom. 84 ; Hori Dasi v. Secy. of State, 
5 Cal, 228, 

{t‘] Juggutmohini v. Sokheemoney 14 M. I, A. 289; 8. C. 10 B. L. R. 19; 
S. ©. 17, Suth. 41 ; Punjab Customs, 92. 

{%] Mohesh Chunder v. Koylash, 11 Suth 443; Reasut v. Abbott. 12 
Suth. 132 ; Nam Narain v. Ramoon, 23 Suth, 76; Atty-Gen. v. Brodie, 4 M. 
I. A, 190; Mayer of Lyons v. Adv.-Gen, of Bengal, 3 I. A. 82; 8, C, 26 Suth. 
1 See Act XX of 1863. Panchcowrie v. Chumsoolall, 3 Cal. 563. Brojomohun 
v. Hurrolall, 5 Cal. 700 ; see as to suits by devotees or others interested in 
Religious trust ; Radhabhai v. Chimnaji, 3 Bom. 27; Dhadphale v, Gurav, 6 
Bom. 122. As to suits by or with the permission of the Advocate-General, 
sec Civil Pro. Code X of 1877, 8. 539, XIV of 1882. 8, 539. As to suits for 
the removal of the trustee on the ground of impoper conduct, see Mohun 
v. Lutchmun, 6 Cal, 11, 


THE LEGAL CONSEQUENCES OF MARRIAGE. 


(Extracts from the Tagore Law Lectures, 
1878, pp. L18—196.) 


Marriage io that law (Hindu Law) is not merely a con- 
tract but also a sacrament; and therights and duties of 
the marvied parties are determined solely by that law, 
and are incapable of being varied by their agreement. As 
Menu emphatically declares, “ neither by sale, nor desertion, 
can a wife be released from Kh husband.”* Following the 
spirit of this rule, the High Court of Bengal, in the case of 
Seetaram v. Mussamut Aheeree Hecranee, said ; “It is con- 
trary to the policy of the law to allow persons by a contract 
between themselves to avoid a marriage on the happening of 
any event they may think fit to fix upon.’+ sO 

The custody of an infant wife belongs, as a rule, not to her 
parents but to her husband. In the case of Kateeram 
Dokaneev. Mussamut Gendhenee and others, Mr. Justice 
Markby observed: “The marriage of an infant being under 
the Hindu law a legal and complete marriage, the husband, 
in my Opinion, has the same right as in other cases to de- 
mc-d that his wife shall reside in the same house with 
himself. I do uot think that any Court can deprive the 
husband of his right except upon some tangible and de- 
finite grounds, which show that, under the special circum- 
stances of the case, the wife is absolved from this duty, and, 
her parents or guardians from the duty of surrendering her 
to her husband; and we cannot, in my opinion, say, without 
contravening the Hindu law, that infaticy of a wife consti- 
tutes such a ground, though it might, I think, be right ip 
the case of a very young girl to require the husband to 
show that she would be placed by him under the immediate 
care of some female member of his fainily.” Where, how- 
ever, a well-established custom exists ‘for a child-wife to 
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remain away from her husband, and not to come to live 
with him in his house until a certain event has occurred, 
such custom has been recognized by the Court.* 

By the Acts relating to the guardianship of minors (Act 
XL of 1858, section 27, and Act XX of 1864, section 81) it 
is provided that nothing in these Acts shall authorize the 
appointment of a guardian of the person of a female whose 
husband is not a minor. 

When the husband is himself a minor, his guardian 
would, as a rule, be also the guardian of the wife. This 
would follow from the rule that after the husband’s death, 
his’ nearest kinsman is the guardian of the widow in pre- 


ference to her father or any of her paternal relations+ But 


in exceptional cases, the Courts, as representing the sovereign 
who is the universal guardian in Hindu law,t may allow an 
infant wife during the miuvority of her husband to remain 
under the guardianship of her parents in preference to that 
of her husbaud’s relations. 

Such being the rights which the husband acquires by 
marriage over the wifs’s person, the next question is how 
they are to be enforced in case of infringement, 

Where the wife is an infant, and the husband seeks to 
have her in his custody, the proper course is to proceed 
acc-eling to the provisions of Act IX of 1861, The hus- 
bang may also by a civil suit obtain an injunction upon 
any verson detaining his wife, to abstain from putting any 
obstruction in the way of the wife’s returning to her 
husband; but no order can be made upon such person 
directing him to send the wife to her husband.|| 








*Suntush Ram v. Gera Pattuck, 23; W. B., 22; see also Steele, pp. 
29, 165. al 

+ Colebrooke’s Diyest, Bk. 1V, 13; Macnaghten’s Precedents of Hindu 
Law, Ch. VII, Crses i and iii. ~ 

+ Manu, VILL, 27, 28 ; Culebrooke’s Digest, B. K. V. 450—453 ; | strange, 
71, 

Lall Nath Misser y. Sheoburn Pandey, 20 W. R., 90. But See Hurka 
Shuukur v, Raeejee Munohur, | Borr., 353, 1 Morlcy’s Digest, 288, pl, 11. 
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Where the wife is qualified by her age to perform her conju- 
gal duties, the proper remedy for the husband is a suit for 
restitution of conjugal rights. It was at one time doubted 
whether such a suit would lie in the Civil Courts of India, 
and the ground for such doubt was the difficulty of enforeing 
the performance of conjugal duties in their detail; but the 
point has been settled by the decision of the Privy Council in 
the case of Moonshee Buzloor Ruheem v. Shumsoonnissa 
Beyum.* In that case the J udicial Committee observed: 
“Upon authority then, as will as principle, their Lordships 
have no doubt that a Mussulman husband may institute a 
suit in the Civil Courts of India for a declaration of his right 
to the possession of his wife and for a-seutence that she 
return to cohabitation, and that that suit must be detér- 
mined according to the principles of the Mahomedan Law. 
The latter proposition follows not merely from the impera- 
tive words of Regulation IV of 1793, section 15, but from 
the nature of the thing. For since the rights and duties 
resu'ting from the contract of marriage vary in different 
communities, so, especially in India, where there is no 
yeneral marriage law, they can be ouly ascertained by 
reference to the particular law of the contracting parties.” 
Though the case was one between Mahomedans, the rule 
laid down evidently applies mutatis mutandis to the 
Hindus, and it has been so applied.f But the form of the 
decree in such suits, aud the mode of execucing it, have 
been points for some controversy. It seems to have bcen 


sometimes held,t that the decree should direct the deli- 
very of the wife bodily into her husband’s hands, and 
the language of article 34 of the second schedule of the 
Limitation Act (1877) which provides for suits for the 
recovery of a wife, might perhaps be referred to as favoring 


*8W.R.,P C.,3;o0r11 Moore’s Indian Appeals, 551. » 

+ Kateeram Dokanee v. Mussamut Gendhenec. 23 W. R., 178, 

+ Hurka Shunker v. Rueejee Munohur 1 Borr,, 353, cited in 1 Morlcy's 
Digest, 288. pl. 11, 
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such a view. But the provisions of the Limitation Law are 
no safe guide in such matters; and it may now be taken 
as settled that the proper form of the decree should be this ; 
“that the plaintiff is entitled to his conjugal rights, and 
that his lawfel wife, the defendant, be ordered to return to 
his protection.” « 

Though, as a rule, either spouse is entitled toa decree for 
restitution of conjugal right against the other, there are 
cases in which such decree will not be granted. “Thus, 
where a custom binding upon a particular class or caste is 
established, by which the husband is not to cohabit with his 
wife untill a second ceremony is gone through after marriage, 
a claim for restitution of conjugal rights will not be enforced 
where such ceremony has been neglected.t 


How far cruelty aud ill-treatment would be an answer 
to a suit for restitution of conjugal rights is an important 
practical question. Judging from the precept of Manu that 
even the worst husband is to be revered asa god,} it might 
seem that cruelty and ill-treatment would not excuse a wife's 
non-performance of conjugal duties. But the Hindu law is 
not really so cruel. It excuses a wife who is averse from a 
husband who is a lunatic, or a deadly sinner, or an eunuch, or 
a person aflicted with any loathsome disease.§ Following 
this spirit of the Htndu law, the High Court of Bombay 
in one casell refused to decree restitution of conjugal rights 
in favor of a husband who was suffering from leprosy and 
syphilis. 

It is not every unkind act that would disentitle a hus. 
band to enforce his marital rights. The mere taking of a 


* Koobur Khansama v. Jan Khansama, 8 W. R., 467 ; Chotun Bebee v. 
Ameer Chund, 5 W. R., 135. 
. ine Chane. Kalta v. Mussamut Janokee, 34 W, R., 2283.25 W. B., 386, 
» £04, 
§ Manu, IX. 76. 
| Bai Premkuvar v, Bhika Kallianji, 5 Bom, A. C. J., 209, 
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wife’s jewels or the marrying of a second wife, has been held 
to be no bar toa Hindu husband’s claim for restitution of 
conjugal right.* In Moonshee Buzloor Ruheem vy. Shumsoo- 
nissa Begum, their Lordships of the Privy Council observed : 
“It seems to them clear that if cruelty in a degree rendering 
it unsafe for the wife to return to her husband’s dominion 
were established, the Court might refuse to send her back. 
It may be, too, that gross failure by the husband of the per- 
formance of the obligations which the marriage contract 
imposes on him for the benefit of the wife, might, if pro- 
perly proved, afford good grounds for refusing to him the 
assistance of the Court. And as their Lordships have already 
intimated, there may be cases in which the Court would 
qualify its interference by imposing terms on the husband,"+ 


The question, what constitutes legal cruelty sufficient to 
bar a claim for restitution of conjugal rights, has been very 
fully discussed by Mr. Justice Melvill in Yamuna Baz v. 
Narayan Moreshvar Pendse,t and the conclusion arrived at 
is, th. :.the Hindu law on the question of what is legal cruelty 
between man and wife would not differ materially from the 


English law ; that to constitute legal cruelty there must be 
actual violence of such a character as to endanger personal 


health or safety, or there must be reasonable apprehension 
of it; and that mere pain to the mental feelings, such for 
instance as would result from an unfounded charge of infi- 
delity, however wantonly caused, or keenly felt, would not 
come Within the definition of legal cruelty. 

Where a husband had ill-treated a wife on account of a 
favorite mistress, and had agreed to separate from the wife, 
and had refused her maintenance during the period of sepa-- 


* Jeebo Dhon ‘Banyah v. Mussamut Sundhoo, 17 W. R., 522 ; see also 
Verasvami Chetti v. Appasvami Chetti, | Mad., 375; Sitanath Mookerjee 
v. Sreemutty Haimabutty Dabee, 24 W. R., 377.¢ 

¢ 11 Moore's Indian Appeals, 615 ; 8 W.R., P. C., 05, 

+ iL. B, 1 Bom., 164, 
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ration, it was held that he was not entitled to insist upon 
restitution of coujugal rights.* 

Conjugal infidelity in a wife would bar her claim for res- 
titution of conjugal rights. The Hindu law allows a dis- 
loyal wife to be forsaken.+ 

A party who has renounced Hinduism is not entitled to 
enforce a claim for restitution of conjugal rights against a 
husband or a wife whoremains a‘Hindu. The Hindu law 
allows one to forsake a degraded husband, or a degraded 
wife,t and degradation from caste is a natural consequence 
of apostacy. Act XXI of 1850 by enacting that loss of caste 
or change of religion shall not inflict on any person for- 
feiture of rights or property, seems to throw some doubt on 
the point. But the remarks of Mr. Justice Campbell in 
Muchoo v. Arzoon Sahoo go a great way in support of the 
rule stated above. After holding that the right to the cus- 
tody of children is right within the meaning of Act XXI 
of 1850, the learned Judge observed : 

“ The pleader for the appellant further argued that no one 
cau be permitted so. to use his right as to deprive any other 
person or persons of their rights. For instance, he says, a 
husband who becomes a Christian will not be permitted to 
claim the person of a wife who remains a Hindu. This is 
so far true ; and in this case, the claim to wife. was right- 
ly dismissed, but was, I think, dismissed simply for the 
reason that; admitting the husband’s primd facie claim to 
the custody of the wife, that claim may be defeated by a 


reasonable plea. lf a wife pleads that her husband beats 
aud illjuses her in such a way that she cannot reasonably 


‘be required to live with him, and that plea is made out, 


doubtless the Court will not enforce a restitution of conju- 
rights. So also, if she pleads that the husband, by 





* Moola v. Nundy and Mussumat Poenia, 4. N.-W, P., 109, 
+ Colebrooke's Digest, Bk. 1V, 79, 80. 
} Colebrooke’s Digest, Bk. IV, 58, 62, 151. 

do. W.R., 2385. 
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change of religion, has placed himself in that position that 
she cannot live with him without doiug extreme violence to 
her religious opinions and the social feelings in which she 
has been brought up, and in the enjoyment of which she 
married, that plea would also be a good plea.” 

So, Sir Adam Bittleston on one occasion said :* 


“So far, however as Hindoo law is concerned, it seems to 
n.e enough to say that, in my opinion, a Hindoo! married 
woman who deserts her husband, becomes a convert to Ma- 
homedanism, and adopts the habits and lives as the wife of 
a Mussulman, is alfogether out of the pale of Hindoo Law; 
that she ceases to have any recognized legal status according 
to that law, which counts her as one dead, or at: least recog- 
nizes her existerce only as an object of charity. This is not 
inconsistent with such passages as that cited from Manu: 
‘That neithe. by sale nor desertion cau a wife: be re- 
leased from her husband ;’ which certainly have reference to 
persons still within the pale of Hindu law. It seems to 
me, however, at variance with the spirit of Hiidu Law, to 
hold that 1t concerns itself with a Woman in such case, as 
far as to impose on her any obligation not to marry again, 
provided the second husbund be not a Hindu, and if she 
does marry again, the validity of, that marriage must, I 
think, depend upon the law of the sect to which she has 
become a convert.” 

But I must tell you that the decisions of our Courts have 
not been uniform on this point. Thus*in one case,t Sir W. 
Burton is reported to have ordered the wife of a converted 
Brahman to be restored to him upon habeas corpas; and in 
another case,t the Agra Sudder Court held that loss of caste 


* Bahmed Beebce v. ('okeya Beebee, 1 Norton's Leadiag Cases on Hindu 


Law, 12. 


: t in re the Wife of P. Sreenevassa, 1 Norton’s Leading Cases on Hindu 


: "Mussumat Emurtee ¢. Nirmul, N. W. P. Rep., 1864, p. 683. 
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by a husband could not dissolve his .narriage, or bar his 
claim to the possession of the wife’s person. 


Considering, however, the feelings of those who really 
profess the Hindu faith, it would be a matter of extreme hard- 
ship, to say the least, to enforce restitution of conjugal rights 
in such cases; and J should therefore venture to affirm that 


the view taken by Mr. Justice Cambell is the proper view 


of the matter. . 
The case in which a Hindu husband or wife becomes a 


convert to Christianity, is provided for by Act XXT of 1866. 
Under that Act, a convert can sue a native husband or wife 
for conjugal society, and in case of refusal by such husband 
or wife to cohabit with the convert, on the ground of change 


or rcligion the marriage between the parties shall be declar- 
ed dissolved. 
For suits for the restitution of conjugal rights, the period 


of limitation is two years, from the time when such _restitu- 


tion is demanded and refused, the party refusing being of 
full age and sound mind.* 


Adultery and acts of adulterous inclination being crimes 
in Hindu law, it is maintained by Macnaghten, Colebrooke, 
and Ellis, that an action for damages will not lie against the 
wrong-door.t The last-named authority observes that though 
it 18 no doubt equitable to allow the husband to recover 
his marriage expenses against the seducer, yet there is no 
such remedy prescribed by the Hindu law, and that such cases 
ought to be governed only by that law. Sir T. Strange was, 
however, of a contrary opinion. According to him, a civil 
action for criminal conversation would lie, the case not being 
one which ‘is to be governed by the Hindu Jaw.t He cites a 
case In which the Pandit’s opinion allows the plaintiff to re- 
cover his marriage expenses from the adulterer.§ The Bom- 





i ee IX of 1572, 2nd Schedule, No. 42; Act XV of 1877, 2nd Schedule, 
o. 35, F 
t Maénachten’s Principles of Hiudu Law, p. 61 ; 2 Strange, pp. 40-44. 


+ 1 Strange’s Elements of Hindu Law, p. 46, 
& 2 thid A} 
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bay Sadr Court in one case awarded damages to the-plaintitf 
who sought to recover his wife from the defendant who had 
enticed her away ; * and in Soodasun Sain v. Lockenauth 


Mullick, reported in Montriou’s Cases of Hindu Law, p. 619, 


the Supreme Court of Calcutta held, that a civil action for 
criminal conversation was maintainable between Hiudu part- 
ies. With reference tathe special, damage to be alleged in 
such cases, the learned editor in’a note remarks: “It was 
suggested that in the case of a Hindu plaitiff, the loss of 
caste, or pollution of the zenana, aud the like, might be laid 
as special damage in the declaration. In the instance ofa 
koolin brahmin with 100 wives, some of whom he may never 
have seen more than once, the allegation of the loss of the 
wife’s society would not perhaps be strictly applicable.” 

The next point for notice is the capacity of parties to 
marry again during the continuance of a former marriage. 
In this respect the Hindu law is, uo duubt, very much in 
favor of the stronger sex, 

It prohibits the wife to marry again during the lifetime 
of the husband ; and even after his death, she was not, until 
the passing of the Widow Marriage Act,considered competent 
to rema:ry.t And even whcre there is a custom among the 
lower castes for a wife to contract a second marriage, called 
a natra or pat, during the lifetime of the husband, on per- 
mission obtained from a punchayct of her own caste, the 
Courts of British India have refused to recognize such custom, 
on account of its being immoral and opposed to the spirit of 


the Hindu Jaw, and havc held the parties to such remarriage 
liable to punishment under the Indian Penal Code, as gui!ty 
of offences relating to marriage.t Where, however, a Hindu 








* Hurka Sbunkur v. Raeejee Munohnr, | Borr. 353, cited in 1 Morley’s 
Digest, 288, pl. LI. . 

t See the texts cited in Vidyasagar’s 2nd Qract on Polygamy, pp. 100— 
109, 199—204 ; see also Udvahatattwa, Inst. of Raghunan4ana, Vol. II, pp. 
62, 63 ; Shama Churn’s Vyavastha. Darpana, p. 647 ; Manu VY. 157, ° 

{ Se Steele, pp, 159. 168 ; Reg. v. Karsan Goja, 2 Bom., 124; Uji v. Hathi 
Lalu, 7 Bom.. A. C. J., 133; Reg. v. Sambhu Raghu. L L. R., 1 Bom, 347. 
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married woman deserts her husband, becomes & convert to 
Mahomedanism, and marries again, her case will not be 
governed by the Hindu law which regards her asdead.* So 
where either party becomes’a convert to Christianity, and is 
repudiated by the other, the convert may obtain a decree 
declaring the marriage dissolved, and then by Act XXI of 
1866, section 19, the w)fe, whether a convert or a Hindu, 
shall be competent to marry again, and the issue of such 
remarriage is declared to be legitimate, notwithstanding 
any provision of the Hindu law to the contrary. 

A somewhat curious case once arcse regarding a Hindu’s 
right of remarriage. A Hindu who had become a convert 
to Christianity, and had married according to the Christian 
form, became again a professing Hindu, and manied 
Hindu woman in the Hindu form; and the question was 
raised whether for this be had been rightly convicted 
of bigamy. The High Court of Madras answered this 
question in the negative, on the ground that the second 
matriage was not void by reason of the wife by the first 
marriage being still alive, as the Hindu law which governed 
the prisoner's second marriage, would ignore the first 
marriage altogether.t 

But though not allowed by the general Hindu law, 
divorce and remarriage of a divorced wife are in some cascs 
permitted by custom.j Such custom, however, prevails only 
among the inferior classes, especially in the Bombay Presi- 
dency ;§ and disputes concerning this subject are generally 


settled by punchayete or caste assemblies, But it has been 
held that the Courts are not bound to recognize the author- 


ity of the caste to declare a marriage void, or to give per- 
mission to a woman to remarry.|! 


 cemeeenenpeenemnemememeneatemnathiiemaasintel tata tinemenenenenemiinememenndiemet tienen eneneeenetiee _neitieeeninenennaeeirinmeen een 
*Sce Kahmed Becdee v. Rokeya Beebee, 1 Norton's Leading Cases, p. 12. 


+ 3 Mad., App: Criminal Cases), vii. 

{ See Kudomee Dossce v. Jotecram Kolita, I. L. 2.3 Cale.. 3085. 
§ 1 Strance, 42. 

| Reg v. Sambhu Raghu, 1, L. R.. 1 Bom., 352. 
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The ground upon which such divorce is most commonly 
granted, is the mutual consent of the husband and the wife, 
the former granting the latter a char chitti, or letter of re- 
leases Other grounds are mentioned by Steele as justifying 
divorce among the inferior castes in Bombay, and these 
grounds are, impotence of the husband, continual: quarrel, 
habitual ill-treatment, and any irregularity rendering the 


marriage ab initio null and void. Our Courts have accord- 
ingly held that with some castes divorce is allowable in case 


of ill-treatment.t : 
But the prevailiag practice has been not to recognize the 


validity of any divorce obtained without the consent .of the 
husband,§ In Reg v. Karsam Goja,|| which is the leading 
case on the point, the prisoner Karsan Goja had married 
and cohabited with one Rupa, a married woman, who had 
repudiated her former husband without his consent. There- 
upon Karsan was tried for adultery, and Rupa for marrying 
again in her husband’s lifetime, and their defence was, that 
by the custom of their caste,a woman might, without the 
consent of her busband, leave him and contract a valid 
marriage, called naira, with another man. They were both 
convicted, and the High Gourt of Bombay, in npholding the 
convictions, observed : “ We are of opinion that such a caste 
custom asi] that set up, even if it be proved to exist, is 
invalid, s being entirely opposed to the spirit of the Hindu 


law ; and we hold that a marriage entered into m accord- 
ance with such a custom is void.” The same principle has 


been followed in several subsequent cases. 
Though the “Hindu law does not allow divorce, it 18 vob 


* Sttele, p. 197. t+ Lbid, pp. 168. 169. 

t See Kasecram Kriparam v. Umbaram Huree Chan, I Borrt., 387 ; 
iy ‘ee Dhoollub v. Ruttun Bace Zbid 410, cited in 1 Morley’s Digest, 289, 
pls. 14, 14a. 

§ See Dyaram Doolubh vr. Baee Umba. 3 Morley’s Digest, 181, ph I; 1 
W. & B., 92, rs 

|| 2 Bom., 117. ® 

' Khemkor v. Amia Shankar, 10 Bom., 381: Rashi v. Govind, 1. L. B., 

116; Narayan Bharthi v, Laving Bharthi, |. L, R.2 Bom.. 140, 
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so unreasonable as to compel married parties to live to- 
gether as man and wife under all possible circumstances. 
In certain cases, as you have seen already, either spouse 
is permitted to resist the claim of the other for restitution of 
conjugal rigbts, This separation, called in Hindu law deser- 
tion (tyag), differs from divorce as ordinarily understood, in 
this,—that however grave or permanent the cause of the 
desertion, and however solemnly and irrevocably it may 
take place, it can never have the effect of dissolving the 
marriage tie completely, so long as both parties remain 
Hindus.* 


en ante Among other causes which justify desertion of the hus- 
desertion of band by the wife, may be mentioned cruelty of the husband, 


the husband. and his laboring under loathsome and contagious disease.t+ 
These have already been considered in the preceding 
lecture. 


eee ia Change of religion in either spouse would justify deser- 

ground for tion by other, and Act XXI of 1850, as I have already ex- 

desertion, . : : : 
plained, would not interfere with such desertion.j In such 
cases, the convert partner is regarded in Hindu law as 
civilly dead.§ In the converse case, which is extremely 
rare, of a Hindu converd to Christianity or other faith, re- 
turning back to Hinduism on performance of the necessary 
expiation, it has been held that the Hindu law wouid alto- 
gether ignore the marriage of the party, contracted while a 
convert, and would authorize his marriage with a Hindu wife.| 
This decision, we arc told by Sir Henry Maine in his 
speech on the Indian Divorce Bill, has been the cause of 
the insertion of the provision in Act 1V of 1869 (section 10) 
to the effect that a Christian wife may obtain divorce from 





* See Manu, [X, 46. 

¢ See Yamuna Bai v. Narayan Moreshvar Pendse. J. L, R., 1 Bom., 164; 
Bat Prem Kuvar v Bhika Kalliranji, 5 Bom, A. C, J., 209. 

t See Munchoo v. Arzoon Sahoo, 5 W. BR, 235 
; § Rahmed Eeebee v. Rokveya Beebce, 1 Norton's Leading Cases on Hindu 

maw, 12, 
| 3 Mad. (Crimina] Cases), App., vii. 
€ See Supplemant to the Gazette of fadia for March 6, 1869, p. 595, 
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her husband by reason of his change of religion and subse- 


, quent marriage with another woman. 


Act. XXI of 1866 has made some important provisions for 
dissolution of marriage when either spouse becomes a convert 
to Christianity. It authorizes the convert to sue his or her 
non-converted partner for conjugal society, and it gives the 
latter the option of agreeyng or refusing to cohabit with the 
former; and in case of his or her refusal on the ground of 


change of religion, it directs the Court to declare the marri- 
age dissolved, 


The position of the wife who lawfully deserts her husband, 
or is lawfully deserted by him, is in some resepects rather 
anomalous. So long as both parties remain Hindus, deser- 
tion does not dissolve their marriage.* | 

In the case of desertion of the husband by the wife, she 
must remain under the care of her grown-up sons, if any, 
or under the care of other kinsmen ; for her state 1s one of 
perpetual tutelage.t Asarule, she is entitled to mainte- 
nance from her husband. Where degradation of the hus- 
band is the cause of desertion, the Hindu law, which ex- 
cludes the degraded husband from inheritance, imposes upon 
the person taking his share of the patrimony the obligation of 
mainiaining his wife if chaste ; t and now as by Act XXI of 
1850 degradation or loss of caste no longer occasions avy 
forfeiture of rights or property, it would follow that the 
wife is cntitled to maintenance from her degraded husband, 
though she may not live with him. 

When change of religion by the husband is the cause of 


desertion, the case seems to stand on somewhat different 


grounds. Change of religion, as observed by the Judicial 

Ce umittee in Abraham v. Abraham,§ would release the 

convert from the trammels of the Hindu law ; and his 
* Manu, 1X, 46. ; Manu, IX,3 , 


} Mitakshara, Ch. II, Sec. X, 14; Dayabhaga, Ch. V, 19. 
§ 1 W. RB, (P. C.), 5, 
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rights and duties would have mainly to be determined by 
the law of the sect!’to which he becomes a convert ; and 
such law in some eases, as where the conversion is to Maho- 
medanism, would declare the former marriage dissolved.e 
Novertheless, the adoption of a new religion ought not to 
have the effect of sweeping away all existing obligations, 
Considering that, by Act XXI of 1850 the Hindu convert is 
no longer to be deprived of his rights or property by reason 
of change of faith, and considering the feelings and the 
helpless condition of the Hindu wife, and the prohibition 
acainst her remarriaye, it would be a matter of extreme 
hardship if she is to be deprived of her right to claim 
maintenance from her husband, whom, owing to her 
religious feelings, she may be obliged to forsake. The 
question is not one of Hindu law, but involves important, 
general principles. The decision of the Madras High Court 
reported in 4 Mad. H. C. Rep., page iii, may be referred to, 
as favoring the wife’s claim in such cases. 

The case of conversion of the husband to Christianity has 
been expressly provided for by the Legislature. You have 
seen that the convert husband may, under Act XXI of 1866 
sue the Hindu wife for conjugal society, and in the eveaot 
of her persistent and voluntary refusal to cohabit with him 
on the ground of his change of faith, a decree may be passed 
declaring their marriage dissolved. After such decree, the 
wife, it seems,.can have noclaim for maintenance against her 
husband. The Act, however, on the whole, deals, equally 
with both parties, and it contains the following important 
provision :-— 

“When any decree dissolving a marriage shall have been 
passed under the provisions of this Act, it shall be as law- 
ful for the respective parties thereto marry again as if the 


prior marriage had been dissolved by death, and the issue 
of. any such remarnage shall be legitimate, any Native 


omen = we - — ~ po 


* See Hedayn. Bk, If, Ch, v. 
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law to the contrary notwithstanding. Provided always that 
no minister of religion shall be compelled to solemnize the 
marriage of any person whose former marrigge muay- have 
been dissolved under this Act, or shall be liable to any 
suit or penalty for refusing to solemnize the marriage of 
any such person.” (Section 19.) _ 2 


This, you will observe, is the only case in which a Hindu 
wife can obtain a complete divorce, being permitted not only 
to forsake her husband, but also to contract a valid and 
legal remarriage. But as such marriage cannot possess the 
sacramental character of the nuptial rite in the eye of the 
Hindu, and as the reproach of beinga twicc-married woman 
would still attach to the wifé, this permission of remarriage 
is seldom if ever availed of. 


A wife deserted by her husband is still entitled to some 
maintenance, even when the causes of desertion is her 
infidelity to the marriage bed. But in this last-mentioned 
case, her maintenance is limited to what has been called a 
starving maintenance, being mere food and raimcnt,* and is 
allowed only when she ceases to live in adultery. 


Tf she is deserted by reason of her degradation, she is 
directed to dwell in a hut near the family house. When 
her change of religion is the eause of desertion, she 
would no longer be bound by the rules of the Hingu law, and 
her legal position is to be determined py the law of the secb 
to which she becames aconvert.; If she embraces Christianity, 
the provisionseof Act XXI of 1866 would euable her to marry 
again, after obtaining a decree for dissolution of her former 
marriage. 





* See Culebrooke’s Digest, Bk. IV, 81—83 ; Honamma v. Ps dani Bhat, l. 
L. R., 1 Bom., 559. + Manu, XT, 189. 
+See Rahmed Beebeo v. Rokeya Beebee, 1 Norton’s Leading Casc8 on 


Hindu Law 12, 
29 
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SUCCESSION TO THE PROPERTY 


OF FROSTITUTES. : 
(Tagore Law Lectures, 1878, pp. 403—407 ). 


The carliest reported case on the point is that of Turu- 
munnee Dassce v. Motee Buneanee,s a Bengal case. In 
that case a woman, who had lapsed into prostitution, having 
died leaving two prostitute dapghters born after her 
degradation, and another daughter born in lawful wedlock, 
the last-named daughter,as guardian on behalf of her minor 
sons, sued the other daughters to recover her matetnal estate. 
The Sudder Court put the following question to the Pandit: 


“Tf a Hindu woman, who is an outcast in consequence of 
living by prostitution, die, and leave three daughters, one 
a married woman, and mother of several children, and 
respectable ; the other two, prostitutes, who lived with the 
outcast mother, and had all things in common with her: 
which will inhcrit the mother’s property?” The Pandit 
replied:—“The two prostitute daughters alone inherit what- 
ever the mother may have lIcft; because the relation of the 
marricd and respectable daughter to the outcast mother 
has been severed.” Upon receipt of this reply, the Court 
affirmed the judgement of the Principal Sudder Ameen who 
bad dismissedithe plaintiffs claim. The opinion given by 
the Pandityyin this case was recognized as correct by the 
High Court of Madras in Myna Bar v. Uttaram, in which 
the Court observed:$—“ The Doctrine of Mr. Justice 
Strange in scetion 363 of his Manual is fully borne ont by 
a dictum in. the case quoted It was a ‘suit by the 
daughter, born in wedlock of a mother, who aftervards 
lapsed into prostitution, to recover from the daughters 
born in prostitution the property of the mother. The 





* 7 Sel, Retr, 273. 
+ 2 Mal., 202. 
+ Taramunee Dassee v."Motee Buneance, 7 Bel, Rep.. 273, 
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Court held the plaintiff’s title not made cut, because the 
conduct of the mother had entirely severed her from her 
natural family, so that the plaintiff, the daughter born in 
wedlock, could not succeed to her. There is also the dic- 
tum that the prostitute daughters are entitled to succeed, 
but the plaintiff's case failing this was not actually neces- 
sary to the decision. In Madras too it has never been 
doubted that the childten of the porstitute succeed to the 
property of their mother. We have been unable to find the 
least authority either in the books or in practice, for an 
opinion of Mr, Justice Strange, that the children must be 
adopted children. The decisions upon the questions are not 
numerous, as indeed they seldom are, upon points so well 
established as to leave to the reckless litigants of this 
country no hope of benefit from contesting them. The 
newspaper report of a casein the Ligh Court of Bombay 
contains the opinion of the Judges, in acase which did not 
call for it, that the Courts in future ought not to under- 
take the settlement of questions of inheritaice between 
persons of the prostitute class and their off-pring, whether 
uatural or adopted. The Court however, admitted that 
their ovvn precedents were in favor of doing so. The case 
was there one of an adopted daughter, and of course there 
would be much reascn for contending that there was an 
intention to bring up the child, when so adopted, to prosti- 
tution. Even, therefore, if the case could be censidered an 
authority, it would be none upon the present question. 

“Qur reasoning, therefore, is, that there is no authority 
against the ‘existence of heritable blood between the woman 
and her illegitimate offspring.” 

In the case of Kamakshi v. Nugarathnan,* the ques- 
tion was raised whether on the death of one of two sisters, 
to whom the office of dancing-girl fo a pagoda had passed 





* 5 Mad, 161. 
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by right of successsion from their mother, the share of the 
deceased sister devolved on her daughter (the plaintiff) or 
the office with its emoluments passed in their entirely to 
the surviving sister (the first defendant). The Court in its 
judgment said :— | 

“There is no doubt that in Madras the issue of a dan- 
cing- woman are her legal heirs, and the Hindu law of inherit- 
ance appears not to warrant any distinction between the 
descent of her property and the descent of paternal property, 
except that daughters are placed before sons in the order of 
succession as in the case of the succession to stridhanwm, 
and this without any qualification. Now as the property in 
dispute was not st7zdhanwm of the plaintiffs mother and her 
sister, the Ist defendant (and for this position the recent 
decision of this Court in Sengamathammal v. Valayuda 
Mudali, 3 Madras H. C. Reports, 312, is a direct authority), 
the general rule must, we think, be considered to be that the 
children of dancing-women take by descent the estate of co- 
parceners in their mother’s property ; their daughters as a 
class first, and on failure of daughters their sons as a class. 
There would not be a doubt about this being the nature of 
the estate in the case of sons succeeding, and in reason and 
principle we can see nothing on which to found any distinc- 
tion as to the estate of inheritance which daughters take. 
The ordinary law of inheritance must, it appears to us, 
govern in beth cases alike. 

“The objection on the part of the appellant that the Ist 
defendant and her sister took a joint estate with rights of 
survivorship, Was sought to be supported by ‘an argument 
of aupiopy drawn from the rules of inheritance in the cases 
of several widows being heirs and of the succession of 
several daughters to the stridhanwm of theit mother. We 
are not prepared to lay down that in the tatter case the 
right of survivorship to the exclusion of the children of a 
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deceased sister exists, but assuming that it does, the arcu- 
ment appears to us to be of no force. There is obviously 
no analogy between the present case and that of widows 
inheriting the estate of their husband ; and as to the law of 
succession to sizgidhanum we think it a sufficient answer 
that it is a peculiar law, and its positive restriction to 
maternal property acquired in a particular manner precludes 
its being extended by ‘analogy to a widely different kind 
of maternal property ; the descent of which may be regulated 
by the ordinary law of inheritance.” 

From these cases it would appear that the rights of 
children of dancing-women to inherit their maternal pro- 
perty has been recognized by our Courts. The law on the 
subject has been summed up by Strange in his Manual of 
Hindu Law,* thus :— 


I.—‘ The property of a dancing-girl will pass to her female 
issue first, and then to her male, as in the case of other 
females.” 


II.—“ On failure of issue, the ‘property of a dancing-girl 
will go to the pagoda to which she is attached.” 

TII.— With prostitutes, the tie of kindred being broken, 
none of their relatives who remain undegraded im caste, 
whether offspring or other inherit from them.” “ Their 
issue after their degradation succeed.” 

In Cunningham’s Digest of Hindu Lawt the broad rule 
is laid down that “the succession to dancing-women is the 
ordinary succession of Hindu heirs to family property, 
except that daughters are placed before sons in the order 
of succession.” It is true that this is opposed to the second 
of the above rules quoted from Strange, which is based 
upon the opinion of the Sudder Pandits ; but it is sup- 
ported by tke ruling of the Madras High Court in the case 
of Kamakshi v. Nagarathnam just referred to. Moreover, 
the correctness of the rule laid down by Strange ceems 
open to question. There is nothing in the Hindu law in its 
support, the only escheat which that law allows, being one 
in favour of the Crown; and the,rule can, therefore be 
maintained only on the ground of its being based upon usage. 


P, 89, Sec, 361, 363. T 
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BASTARD’S RIGHT TO INHERIT: 
(Tagore Law Lectures, pp. 166—168.) 

The position of illegitimate children in the Hindu law is 
somewhat different from .their position in the English law. 
In the latter system, the bastard is regarded asa filius 
nullius, a son of nobody; and for purposes of inherit- 
ance, he has no legal relationship with any one in the 
ascending or the collateral line, and his only relations are 
his own legitimate descendants.* In the Hindu law the 
illegitimate son of regenerate man is always excluded from 
inheritance; but in the case of a Sudra, the illegitimate 
son of a particular description, namely, the son born of an 
unmarried female slave or slave’s female slave, inherits his 
father’s property.f This special rule in the case of Sudras, 
which Sir T. Stranget attributes to the contempt in which 
they are held by the Hindu law isdeduced by the leading 
commentators of all the schools from the following texts :— 
“A son begotten by a man of the servile class on his 
female slave, or on the female slave, of his slave, may take 
a share of the heritage if permitted : thus is the law  estab- 
lished. (Manu, IX,179.) 

Even ason begotten by a Sudra on a female slave may 
take a share by his father’s choice.” (Yajnavalkya, II, 133.) 

It has been sometimes maintained that the authorities 
would support the broad proposition that a Sudra’s illegi'i- 
mate sonvof every description would inherit to his 
father :§ and a slight inaccuracy which occurs in Cole- 
brooke’s translation. of the Dayabhaga (Chap. IX, 


* Stephen's Commentaries, Bk. ITI. Ch. IIl.35th ed., Vol. Il, 312. 

+ Mitakshata, Ch, 1, Sec. XII, 1—3 ; Dayabhaga Ch. IX, 28—81; Vya- 
vahara Mayukha, Ch. IV, Sec. IV, 29--32; Macnaghten’s Precedents of 
Hindu Law, p. 15 note; Chouturya Run Murdun Syn v. Sahub Puriuhad 
Syn, 4 W. R. (P.C.), 132; 1 Morley. 310, pls. 44—57 ; Datti Parisi Nayudu 
v. Datti Bangar: Nayudu, 4 Mad., 204. 

t I Strange, 69. 

§ 1 Strange, 69; Pandaiya Telaver v. Puli Telaver, 1 Mad., 478: but ace 
the judgment ef the Privy Council in that case, 12 W. R. (P. C.). 41, 
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favors such a view. But Mr. Justice Romesh Chunder Mitter, 
in his elaborate judgment in Narain Dhara v. Kakhal 
Gauin,* has clearly pointed out this error, and deduced the 
correct rule given above, after a full examination of the 
authorities on the subject. | 


The meaning of the term female slave (dasz) in the above 
rule, has been the subject of much contention in our Courts, 
and the authorities are not unanimous on the subject. They 
seem, however, to favor the view thata “female slave” hore 
means not necessarily a slave bought or taken captive bub 
includes a continuous concubine, provided that the inter- 
course is neither adulterous nor incestuous.t The case of 
Rahi v. Govinda Valad Tejat may be referred to for a full 
exposition of the meaning of the term dasiputra, and of the 
law relating to the rights of an illegitimate son. 


The question how far one illegitimate branch can inherit 
from another was raised in the case of Myna Baz v. Uttaram. 
The facts of that case were somewhat anomalous. An 
Englishman had two sons by a Brahman married woman 
who had deserted her husband and lived in adultery with 
him; and upon the death of one of these sons, the other 
claimed his estate as his heir, The Privy Council held§ 
that the parties had been rightly considered to be Hindus 
but remitted the case to India for further investigation as to 
collateral heirship under the peculiar circumstances of the 
case. Thereupon the High Court of Madras held that 
illegimate sons could inherit the property of their mother 
and of one another. 


* 93 W.R., 334; LIL. R., 1 Cale, 1. 

+ Muttusamy Jagavira Yettapa Naikar v. Venkatasubha Yettia, 2maql,, 
293; and the same case on appeal tothe Privy Council, 11 W. R. (P.C.), 
6 ; Datti Parisi Nayuduv. Datti. Bengaru Nayudu, 4 Mad,, 204; Vencata- 
ehella Chetty v. Parvatham, 8 Mad., 131. . ® 

tiL.R, 1 Bom., 97. ; 

§2W, RB. CP. C.), 4. @ 2 Mad , 196, 
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MAINTENANCE OF PARENTS: 
(Tagore Law Lectures, 1878. p. 175. ) 


In the Hindu law, the son is as much bound to maintain 
his aged parents, as the father is, to support his infant 
children.* 

If the latter duty is necessary, to be enforced for thé 
preservation of our race, the former is equally necessary to 
be enforced for its happiness. The comprehensive character 
of the Hindu law of maintenance, which extends its protec- 
tion not merely to the wife, the children, and the parents, 
but also to a number of other relations, has been sometimes 
cried down as inevitably tending to foster habits of indolence 
and dependence. But competent judges have justly com- 
mended it ; and apart from sentimental considerations, it 
should be borne in mind that it is this law and the morality 
by which it is supported, that have saved our Government 
the trouble of enforcing that complicated system of poor laws, 
which is a social necessity in other countries. 


According to Mg. Mayne, the parents, including the step- 
mother, and mother-in-law, are entitled to maintenance.t 


* Colebrooke’s Digest, Bk. V. 77 ;] Macnaghten’s Precedents of Hindu 


Law, 113—115. 
+ (¢) 2 W. MacN, 113, 118 ; W.& B., 88, 92 ; per Norman J , Khetramani 
v. Kashinath, 2B. L. R. (A. C.J.) 15; SC. 10 Suth, (F. B.) 93 ; Coop. 
woe! v. Rookmany. Mad, Dec, of 1855, 238, Per curiam, Savitribai v. 
uximibai 2 Bom 697, 
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(See Currie’s Law EfLamination Manual, pp. 1 te 23 

1. Q. (a) On what are the laws of the Hindus, civil an.! 
religious, believed by them to be founded. (t) Op 
what do the iules of Jaw which at the present day 


govern the lives and property of the Hindus depend. 
(c) To whom does the Hindu law apply. (d) And 


under what circumstances does-a man cease to be 
amenable to it ? 

A. (a) On revelation, a portion of which has been pre- 
served in the very words revealed, and constitutes the Vedas, 
esteemed by them as Sacred Writ. Another portion has 
been preserved by inspired writers, who had revelations pre- 
sent to their memory, and who have recorded the holy pre- 
cepts for which a divine sanction is to be presumed. This is 
termed sm7%ti, recollection (remembered law), in contradis- 
tinction to srutz, audition (revealed law). (b) They depend 
partly upon the doctrines received by the various schools 
of interpretation of the sacred text, and partly upon the 
usages Which have obtained in particular classes, or localities 
and are adapted to existing habits and customs, subject to 
such modifications, changes, and improvements, as have been, 
from time tetime, inroduced during the last century by the 
action of the English Legislature and ‘the decisions of Eng- 
lish Courts. (c) The Hindu law has ‘Obligatory force only 
upon those who are Hindu both by birth and by religion. (dad) 
When a Hindu changes his religion, and shows, py his course 
of conduct after such change what rules and customs he has 
adopted, he is-released from the Hindu law, and thenceforth 
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governed by the law and usage of the class with which he 
has associated himself. (Abraham v. Abraham, 9 Moore’s 
India Appeals, 227.) 

2. Q. (a) Is the Hindu law a personal or a local law? 
(b) Has a Hindu a freedom of choice as to the parti- 
cular “shaster” by which he will be governed ? (c) Can 
he import into any country to which he migrates the 
particular law of his own tribe? (@) And what is 
the presumption of law as to his having retained or 
changed the “ shasters” of his birth. 

A (a) A personal, not a local law; (6) yes; (c) yes; (d) 
the governing circumstance to be attended to in deciding by 
what law he is bound, being the intention, as manifested by 
the character of the purohit, ceremonies and usages which 
he, or his descendants after him, retain about him. The 
real test to be applied is, by what “ shasters” the customs 
and rites of marriages and funerals are conducted. Occasional 
and daily religious services may be changed without effecting 
a corresponding change in a Hindu’s legal liabilities.) (Koo- 
mudchunoder Roy, v. Seetakant Roy, Suth. F. B. 75; Ranee 
Pudmavati v. Baboo Doolar Singh, 7 S. W.R.,,P.C., 41; 
Cowell’s Hindu Law, vol. 1., pp. 3 to 6.) 


3. Q. What are the chief characteristics of the Hindu 

community at the present day ? 

A, An aggregation of families rather than of individuals. 
Communalify and co-ownership, and its divisions into four 
great castes, parcelled out by reference to the principles of 
(1) Religion, (2) War, (8) Industry, (4) Servitude. (Cowell’s 
Hindu Law, vol. 1, pp. 66 to 8.) ; 

4. Q. How many sekools of law exists at the present day ? 

Name them. 


A. Five: (1) Benga’, (2) Mithila, (8) Benares, (4) Maha- 
reshtra, and (5) Dravida. But according to Mr. Mayne, there 
are properly two schools: the Bengal and the Benares, 
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5. Q What are the authorities followed by the respective 

schools ? 

(1) The Dayabhaga with its recognized commentaries, 
the Dayatatwa, and the Dayasangraha, are the peculiar 
authorites of the school of Bengal. (2) In Mithila, the 
Vivada Chintamoni and other works are especially followed. 
(3) The school of Beneres is chiefly governed by the Mitak- 
shara, whose authority is fortified by the works of Mitra 
Misser and Camalakara, the Viramitrodaya being the most 
celebrated amongst them. (4) The Parasara Madhaviya is 
the priucipal authority in the Dravida school. (5) The 
Mayukha is the standard work followed by the Maharashtra 
school. 

6. Q. What are the sources of the Hindu law as adminis- 

tered in Hindu territories ? 

A. (1) The old traditional authorities ; (1) the authorita- 
tive commentators ; (3) the approved customs of the districts ; 
and (#) (where all these fail); the exposition of law by learned 
Brahmins. (Cowell’s Hindu Law, vol. i., p. 17.) 

7. Q. How are the members of a “ gotra,” or family, 

connected ? 

A. By blood-relationship, marriage, or adoption. (Cowell’s 
Hindu Law, vol. i, p. 57) 

8. Q. Who is the “Guru” and who the “ Purohit” 2 And 

what are their respective functions ? 

A. The “ Gurw”’ is the spiritual guide of the family. He 
is a man’s Guru’ who, after going through the ritual, imparts 
to him the Veda, (1 Yajnavalkya 84.) Aud the “ Purohit.,” 
the priest who efficiates at and presides over the performance 
of the religious ceremony. The forrffer wield both a tem- 

* In Western India, in questions of inheritance, the first place is assigned, 
tothe Mitakshara, and only a suborlinate, thqugh still an jmportant one, 
to the Mayukha, on the authority of the responses delivered officially by 


the Shastris of the courts and oral statements of persons learned i the 
Hiadu Law of thia Presidency.--12, Bombay High Court Reports, p 66, 
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poral and spiritul authority. They can expel a man from 
caste, or restore him: their benediction is equivalent to the 
remission of sins. The latter conduct worship: and:all cere- 
moines; assign names to new-born infants, and calculate 
their nativity; bless new houses, wells, and tanks; purify 
and consecrate temples; and conduct marriages and funeral 


‘ceremonies. (Cowell’s Hindu Law vol, i, pp. 60 and 61.) 


6. Q. What is the doctrine as to the payment of “ Puro- 
hit’s ” fees ? 


A. The amount of the priest’s fee is left to the conscience 
and the means of the person for whom his functions are per- 
formed, but the payment of some fee is essential to the effi- 
cacy of the ceremonies performed. (11, Bombay High Court 
Reports, p. 10.) 

10. Q. Whatis the ordinary method of providing for the 

support of idols, priests, ahd worship? Is this method 
recognized ? 

A. By endowment, Property so dedicated is known as 
dewuttur property. Such endowments are recognized, so 
long as ‘hey appear to have been bond fide real, not nominal, 
ens vyieents—the criterion being publicity of the dedica- 
tivt; or grant and the appropriation of the rents, issues, and 
preuis to the purposes for which the grant purported to have 
been made, (Cowell’s Hindu Law, vol. i, d. 66.) 


i}. @. How many descriptions of “ muths” or temples 
are there? and how does the office of “ mohunt” 
devolve in each case ? 

A. Three. [1] Motwroosi, [2] Pnnchaite, and (8), Habimi; 
In the first, the office is hereditary ; in the.second, elective ; 
and in the third vested in the ruling power, or in the ~ 
who endowed the temple. (Cowell’s Hindu Law, vol. 

p. 70.) | 
12. Q. In what does the “ shraddha,” or funeral aes 
cansist ? And what is the object of its performance ? 
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A. These obsequies consist of oblations of food hbations 
of water offered to the manes of tne Hindu’s ancestors. 
The object in view is to effect, by means of oblations, the 
re-embodying of the soul of the deceased after burning his 
corpse. (Cowell’s Hindu Law, vol. i, pp. 71—80.) 


13..Q. Define “stridhana,” and give its derivation. 


A. From stri, femala, and dhana, wealth. The separate 
property of a married woman, including gifts frem her hus- 
band, his relations or her own, or any other acquisition. 
(Mac. H. L. 96; 109; Dayabhaga, chap. iv., s. i., v. 4; Cow. H. 
L: vol. i, 84.) What has been given [to a woman) by her 
father, her mother, her husband, or her brother, or received 
by her before the nuptial fire, or on occasion of her husband’s 
marriage with another wife, and such like, is called stridhana. 
(Dhar. Sast., Yang., sloka 143.) 


14. Q. State the different descriptions of stridhana in 
the Bengal, Madras, Bombay, and Mithila school. 


A. They are the same in all four schools. The most com- 
prehensive definition is given in the following text of 
Menu:—(1) What was given before the nupbial fire; (2) 
what was presented on the bridal procession ; (3) what 
was given in token of love; aud (4) what was received from 
a mother, & brother, or a father. (Mac.) H. L. 41, 1870.) 

15 Q. In the Bengal school does land given to a woman 

by her husband from part of her stridhana ? 

A. Yes; but she cannot alicnate it. (Cowell’s Hindu Law, 
vol,1., p. 84.3 

16. Q. Can the wife alienate her stradhkann during her 

coverture ? ; 

A. Over her stridhauna generally the wife has sole power. 
She cah alienate it during coverture. -(Cowell’® Hindu Law, 
vol. 1., p. 48 ; i7., p. 32.) 
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17. Q. Is the property which a married woman inherits 
from her husband on his death without male issue 
part of her stridhana? What is the nature of her 
Interest in it? 

A. No; she does not attain a full proprietary right of 
inheritance, but is only entitled to enjoy the estate under 
the guardianship of the next heirs of the deceased. A widow 
can only enjoy the estate subject to the control of her guar- 
dians,) Cowell’s Hindu Law, vol. i., p. 193°) 

18, Q. Illustrate the doctrine ot “ factum valet quod 
fierit none debuit,” and state to which of the schools it 
applies. 

A. This doctrine is founded on a passage in the Dayabhaga, 
which says,“Slay not a Brahmin,” but if a man should kill 
one, the murder is committed, and it cannot be undone. 
Equity, however, requires that the dependants of the slain 
man be compensated. Similarly, ifa Hindu in Bengal should 
give away to stranger all his property, he commits a sinful 
act; but the gift, being made, cannot be revoked, This 
maxim applies to the Bengal school only. A Hindu in 
Bengal may leave by will, or alienate in his life-time, his 
possessions, whether inherited or acquired; and a gift or 
legacy, whether to a son or stranger, will hold good, however 
reprehensible it may be as a breach of an injunction and 
precept. (Cowell's Hindu Luv, vol.i, p. 97.) The Bengal 
law simply buys down,‘‘That the thing is done; it cannot be 
undone.” Factum est tllud; jiert infectum non potest ; 
z. ¢, if a man makes a bond fide gift complete in every 
respect to a stranger, it is lawful, though morally reprehen- 
sible. (3 L. M. R. 260) 

19. Q. Name the different species of marriage. 
(1) Brahma; (2) Daiva; (3) Arsha;(4) Prajapatya ; 

(5) Asura; (6) Gandharba, or love marriages; (7) Rakshasa, 
or fotcible connection; aud (8) Paisacha, where the marriage 
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has been effeted by frand. The four first are peculiar to 
Brahmins; the fifth from is peculisr to Vaisyas and Sudras. 
(Mac. H. L. 62; Cow, H. L,, vol, i., 164.) 


20. Q. By what Act is the degradation of caste as a4 
disqualification for inheritance abolished ? And men- 
tion the Act which authorizes the re-marriage of 
widows, and state the provisions of the section. 


A, (1) Act XXI. 1850; (2) Act XV. 1856, which says: “No 
marriage contracted with Hindus shall be invalid, and the 
issue of no such marriage shall be illegitimate by reason of 
the woman having been previously married or betrothed to 
another person who was dead at the time of such marriage, 
any custom and any interpretation of Hindu law to the 
contrary notwithstanding, (section 1.) 

21, Q. On what is the Hindu law of adoption based ? 

A. On the spiritual necessities of the Hindu, the primary 
object being to save from Put, or hell. The spiritual efficacy 
of the possession of a son, which in the remote ages was the 
paramount idea, has somewhat given place to the feeling 
that the existance of a son is desirable, because it renders the 
continued performance of rites during the long period for 
which they are enjoined more secure, and because, to ensure 
the continuance of his name and family, is an object always 
dear to the miud of a Hindu. (Mac. H. L, 31; Cow. H. L., 
vol, i, 210.) . 

22, Q. Mention the different ceseupions of property 

known fo Hindu law. 
A. (1) Into things personal, and [2] real ;7. ¢., things move- 
able and immoveable; (8) ancestral; and [4] self-acquired. 

23. Bs Explain “Dwyamushayana,” “Dattaka,” “Kritri- 

a,” “Putra, “Patrica Putra.” 

A. uy A child adopted after the ceremony of fonsure has 

been performed becomes a Dwyamushayana, or child of two 
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fathers. The absolute transfer being regarded as incapable 
of taking effect, such a child belongs to both families, inherits 
in both, and performs the obsequids in both.- No one but 
the natural parents can give a child in adcption. The essen- 
tial element iu this species of adoption is an rgreement, 
expressed or implied, between the natural and adoptive 
fathers, to this effect; “This is a son of both us.” The 
adopted son still continues a member of his own family, and 
partakes of the estate of his natural and adopting father. 
(Cow. H. L,, vol. i., 244, 802, 841; Mac. H. L, 74.) [2] The 
Dattaka Mimansa and the Dattaka Chandrika are the stan- 
dard authorities on the law of adoption. Anitya Datta is 
the name given to a son adopted in the Dattaka, from a 
different. Gotra, after ‘he has received the, tonsure in his 
natural Gotra. Dattaka, then, is a form of adoption, or son 
given. When this form is completed, it can never be revoked 
(Cow. H. L,, vol. 1, 16, 271, 842; Mac, H. L. 67.) (3) 
Kritrima, a form of adoption obtaining in the Mithila country, 
an innovation upon the established Dattaka form. The 
origin of the practice of this form of adoption is traceable 
to the prohibitory rule of Vachespati, that & woman could 
not, even with the previously obtained consent of her hus- 
band, adopt ason after his death in the Dattaka form. Cole- 
brooke assigns its introduction to two pundits, whose motive 
was to save a confusion of families and names. To this 
form the only parties are the adopter and the adopted, and 
if he has attained his majority the assent of the adopted is 
essential. Such consent must be given in: the life of the 
adopter. Equality of caste isthe only condition of eligibi- 


lity for a Kritrima adoption. (Cow. H. L., vol., i., 244, 261; 
268, 299, 319, $21 ; Mac. H. .L. 95 Cole. Dig., iv, 10; 1 Mar- 
shall, p. 95.] (4) Putra, a son. “Since the son (trayate] 
delivers his,father fram the hell named Put, he was there- 
fore, called Putra by Brahma himself. |Mac. H.-L.’63; Menu, 
ix, 138.1 [5] Patrica Putra is the appointed daxghter ; 
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her son is equal to a son whom a man has begotten on his 
wedded wife of equal class. The term Patrica Puttfa includes 
four persons ; viz.—(a) the appointed daughter; (b) her son; 
(c) her son when she was given in marriage with an express 
stipulation that her son should belong to her fatber ; and (d@) 
a Dwyamushyana. (Cowell’s Hindu Law, vol. i, p. 212.) 


234. Q. Who is said to be an “awrasa”’ son ? 


A. An “aurasa” son is one born of a dharma wife. 
Aurasa is form uras “the best,” being the first in order of 
sons. Dharma is a wife of the same caste as her husband, 
and wedded to him according to the Brahma and other im- 
proved forms of marriage (Dhar. Sast. Yagn. solka 128 and 
notes. ) 


24. Q. Define a “ vested remainder ” under the Hindu law, 


A. Aremainder to be vested under the law must be vested 
in interest. Hindu law knows nothing of a “ vested estate” 
with a contingent interest. The’ Hindu law meaning of the 
word “vest,” as applied to inheritance or estate, means the 
acquisition of an actual estate. Since under that law the 
estate cannot be carved out into parts or divisions by the 
creation of particular “ estates ” (in the English law sense of 
the term,) a remainder after an estate-tail, or other “ limited 
inheritance,” is not vested in law—it is contingent. A re- 
mainder must be vested in interest and possession in contem- 
plation of law ; enjoyment may be deferred, byt possession 
is immediate in contemplation of law ; ownership according 
to Hindu law is entire and unconditional, and not susceptible 
of smali divisions and of portions. There is no difference 
between an estate vested in fee either in whole or in part, 
and an estate vested interest. In other words, “vested” 
is equivalent to unconditional. Hindu law does not counte- 
nance conditional gifts “as yestedésubject te be divested.” 


(3 M. L. RB. 259.) ° 
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25. Q. Explain “Nitya Dwyamushyana,” and “ Anitya 
Dwyamushyana,” and state the broad distinctions be- 
tween them ? 

A. The latter is distinguished form the former in that the 
former is incompletely son of two fathers, the latter absolutely 
son of two fathers. The broad distinction between them is, 
that the issue of the former belongs to the adoptive, and of 
the latter to the natural, family. ((Cow. H. L., vol. 1, 341, 
342; Mac. H. L. 74) 

25. Q. What is the right of the parents with respect to 
giving a son is Dattaka adoption? 

A. According to Menu, a father has absolute power to give, 
the mother only being able to do so with her husband’s con- 
sent (9 Menu, verse 168). Besides this authority for the 
father’s absolute power, there is the direct authority of the 
Dattaka Mimansa (sec. ix. verse 13), and the absence of any 
prohibition in the Dattaka Chandrika. 

27. @. What is the law under the Dayabhaga, and 
what under the Mitakshara, as to the power of a 
widow to adopt to her husband without his authority ? 
Can the want of authority be suppliedin any and 
what Presidencies and how ? 

A. The three rules which embrace the whole law on the 
subject are: (1) That the husband’s permission is always 
a sufficient authority to his widow to enable her to adopt, 
except in Mithila, where the Dattaka form has in practice 
been abolished. (2) That such permission in Bengal is 
essentia], and cannot be dispensed with under any circum- 
stances. (3) That by the followers of the Mittakshara, both 
in the Benares and the Maharashtra schools, the consent of 
the husband’s kindred may substituted when the husband 
has expressed prohibition, and has merely failed or omitted 
to give his seetion. (Cow. H. L., vol, i, 262; Mac.’ H. 
L. 85.) t ge 24s 
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28. Q. What is the present state of the Jaw in Ben- 
gal, Madras, Allahabad and Bombay as to the legality 
of an adoption of an only son ? 

A. According to the High Courts of Madras, Bombay and 
Allahabad, the adoption of aa ouly son is valid, but according 
to the Calcutta High Court, it is invalid. [Mayne, pp. 
101—1389.] 

29. Q. What is the law with regard to the right of 
illegitimate sons to maintenance among,—{fa] three 
regenerate classes; {6 Soodras ? 

A. The illegitimate son, even of a man of the three re- 
generate tribes, is entitled to maintenance. (Mutuswamy 
Tagavera Tettappa Naiken v. Venkataswarra Yettappa, 2 B. 
L. R. P. C. 15; Cow. H. L., vol. i., 186.) An illegitimate son 
born of a low woman has aright to maintenance. (Inderpan 
Valumgpatty Taver v. Ramasawmy Pandia Talser, 3 B, L. 
R. P. C. 4.) It is provided by law that the son by Soodra 
woman of a man belonging to any of the three supertor 
classes is entitled to maintenance. The same rules that 
apply te illegitimate children by Soodra women are appli- 
cable also to the spurious offspring of women in the inverse 
order of the classes. (Cowell's Hindu J.aw, vol. i, p. 171.) 

30. Q. What effecb has the want of chastity on the right 
to maintenance of,—(a@) a married woman ; (&) a widow ? 

A. The adalterous wife must be maintained. (Cole. Dig. 
B. ii. c. iv. s. 2, verse 18.} But a woman divorged for adul- 
tery during her husband’s life, and in unchastity after his 
death, is not entitled to maintenance after his death. (Cowell’s 
Hindu Law, voli, pp. 185, 170.) See also answer to ques- 
tions 32, 35, post. 

31. Q. What power hasa wife to bind her husband by 

her contracts ? | 

A. The Wife's power to pledge hef husbandss credit, or to 
render him Hable on her contracts on the ground of &n im _ 
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plied agency, is the same in Hindu as in English law. 
(Cowell’s Hindu Law, vol. 1, p. 166.) 
32. Q. What is the widow’s right to maintenance? Is it 
superior or not to the right of partition and alienation ? 
A. Under Mitakshara law a Hindu widow’s maintenance 
is a charge upon the whole estate in which her husband had 
a share, and therefore upon every part thereof. (4 Bo. H. 
©. R. 273.) It is superior to the right of partition, also of 
alienation. The widow’s maintenance is also, according to 
the Bengal school, charge upon the estate of her husband. 
(Oow. H. L. vol. i, 138.) A wife is, under the Hindu kaw, 
in a subordinate sense, a co-owner with her husband; he 
cannot alienate his property, or dispose of it by will, in such 
‘a wholesale manner as to deprive her of maintenance. Where, 
therefore, a husband in his life-time made a gift of his entire 


estate, leaving his widow without maintenance, it was held 
that the donee took and held such estate subject to her 


yalntenance. (I. L. R., 2 All. 315.) 

33. Q. Who are the widow’s legal guardians ? and what 

is her obligation to reside with her guardians ? 

A. The members of her husband’s family ; and she forfeits 
her claim to maintenance by withdrawing herself from their 
protection. But if less than her proper amount is afforded 
to her, and she secks shelter under the roof of her parents, 
this has been heid not to, forfeit her right to maintenance 
(Cowell’s Hindu Law, vol.i., p. 188.) 


34. Q. What is the widow’s remed; for enforcing her right 
to maintenance ? 


A. According to the Bengal school, the ancestor’s widow 
can follow the estate with her claim for maintenance out of 
it, and further there is the text of Katyaynna :—“'Except 


his whole estate and dwelling-house, what remains after the 
food and clothing of his family, a man may give away, what- 
ever it be, whether fixed or moveable ; otherwise it may not 
be given.” A Hindu widow can insist upon remaining in 
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the family dwelling-house, and cah also insist upon being 
maintained out of the joint estate, into whosesoever hands 


that dwelling-house and estate may pass, unless when they 
are sold expressly to provide for the widow,[{Cowell’s Hindu 
Law, vol. i., p. 141.) 

25. Q. What is the wife’s right to maintenance ? 


A. The wife is entitled to maintenance. It has been held 
that a wife leaving her fiusband’s house without sufficient 
cause, and especially if she be an adulteress cannot claim 
maintenance. (Ilata Shavata vw Ilata Narayavan Nambri 
Divri, 1 Madrae, 372.) She does not by a single act of dis- 
obedience, or even by leaving her husband’s house and carry- 
ing on an independent calling, forfeit for ever her rights to 
maintenance. If she be ready to return to him, he is bound 
to maintain her. While apart from him, and unwilling to 
return, she is not entitled to be maintained by him. (Cow, 
H. L., vol. i, 142.) The rulings on this point are not 
unanimous. 

36. Q. Besides the wife and mother, who are entitled to 

maintenance ? 

A. The step-mother, grandmother, son’s widow, the un- 
married daughter and sister not otherwise provided for; 
those who by reason of some incurable mental or physical 
disease are disqualified for inheritance ; as also their children, 
wives, or unmarried daughters. With regard to outcasts and 
their issue, the authority of Yajnavalkya might be cited; 
but in their case maintenance is restricted to food and rai- 
tment. (Cowell’s Hindu Law, vol. 1., p. 249.) 

37. Q. What is the widow's power of alienation ? 

A. She cannot aliene her husband’s estate Without the 
consent of the reversionary heirs. In default of reversion- 
ary heirs, the Crown, as the ultimate reversioner has the 
same power as the heir would have. Under the Mithila 
achool she has power to consume, give, or sell the moveables, 
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but has no pewer over the immoveables beyond a moderate 
enjoyment of tham, In Toolsey Dass v. Doocowerban, the 
Bombay High Court said she had “uncontrolled power over 
the movables, but nothing more than a life use in the 
immovable estate.” Under the Bengal school the doctrine 
estabilshed was, that “the widow, in Bengal, has the entire 
right of propetty vested in her, both in the movable and 
immovable estate ; that she is morally bound to take the 
advice of her husband’s kindred, but is under no legal dis- 
ability if she do not taka or follow such advice.” The Privy 
Council, in Kasheenath Bysack v. Hurrosundary Dasee, 
declared. the widow entitled to the possession of both, and 
that she could nat be deprived of it by husband’s rela- 
tions. Her right to possession is absolute, and cannot be 
restricted ; and that she was only entitled to enjoy it accord- 
ing to the rights of a Hindu widow. Cowell’s (Hindu Law, 
vol.1 p 198.) 

39. Q. What is the character of the Hindu system of 

adoption ? ’ 

A. Essentially a contract between parents, who assume to 
give and take the absolute property of a child. Neither 
registration, nor any written evidence of the act, nor the 
sanction of any Court of Justice, or any ruling power, is 
essentiai to its validity. Nevertheless, the utmost publicity 
is usual, and its abseuce suspicious. (Cowell’s Hindu Law, 
vol. 1, pp. 224 to 226.). 

.89.° Q. How far is the ceremonial incidental to an 

adoption, apy portion of such ceremonial necessary 
mn order to effect a valid adoption ? | 


A. If once the fact of adoption is established, the Courts 
will not ingnire into the preformance of the secular and 
possibly not into tne, perfermance. of religions ceremonies, 
merely for the purpose of testing its validity. There must 
be gift and acceptance manifested by some overt act; that 
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overt act, as prescribed by Menu, being the pouring of 
water. Beyond this there is nothing absolutely necessary. 
(Cow, H. L, vol. i, 227; 1 Str, H. L. iv. 94; 9 Menu, 
verse 168.) | 

.40, Q. What constitutes adoption for civil. purposes ? 

A. Gift and acceptances actual; constructive gift and 
acceptance is not sufficient. (Vide answer to question 39 ; 
also Cowell’s Hindu Law? vol. 1, pp., 230-—234.) 

41 Q. Who may adopt ? And who not? 

A. Any Hindu destitute of male issue, that is, to whom 
no son has been born, or whose son has died. (Man. H. L. 
33.) ‘By a man destitute of a son ouly, must a substitute 
for the same always be adopted.” (Dattaka Mimansa, 
chap. i, v. 3.) A man adopting must be of age. In the case 
of a woman it must be with consent of her natural protector ; 
in Bengal, her husband exclusively. Uumarried men may 
adopt. Impoteut and excluded persons may adopt. 

Minors and lunatics may not adopt. (Cow. H. L, vol.i., 
251—256 ; Man. H. L. 836—46. ) 

42. Q. Who are “ Sapindas,” “ Samanodakas,” “ Sacul yas,” 

“ Bandhus” ? that is, define these terms. 

A. “Sapindas” of two description—through consangui- 
nity and connection by funeral oblations. The word in its 
ordinary meaning denotes connection through the pinda, or 
funeral cake. 

“ Samanodakas.”—Kindred connected by a common liba- 
tion of water, . 


“ Saculyas.”"—The cognates above the fourth decree in 
ascent, or distant kinsmen. ) 


“ Bandhus,” 2. ¢., kinsmen sprung from a different family, 
but allied by funeral oblations. (Cowell’s Hindu Law, vol. i, 
pp. 124—130.) 


43. Q. What is meant by “heritage” in Hindu law ? 
A. That wealth which becomes the property’ of another 
_ Solely by reason of relation to the owner, (Mac H. L. 187.) 
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Heritage (Daya) is so defined in the Mitakshara: “The 
owner ” is of course the previous owner. 


44. Q. What are the rights.of the natural father to 

inherit property acquired by his son through adoption ? 

A. None. The members of the family which he Has quit- 
ted have no title to succeed to such estate. They are entire 
strangers to his estate ancestral or self-acquired. (Cowell’s- 
Hindu Law, vol. i., p. $57.) ; 

45. Q. What isthe point, with reference to adoption, 
which has been decided in Runganma v. Atchama, 4 Moore’s 
Ind. Ap., p. 1 ? 

A. The invalidity of a second adoption while the first 
adopted child is living. (Cowell’s Hindu Law, vol. 1, p. 292.) 

46. @. When may the son be adopted by two indivi- 
duals ? 

A. The dwyamushayana, except, perhaps, in the case of 
‘ the only: son of a brother, may be said to be absolihed. 
(Cowell’s Hindu Law, vol. 1., p. 842.7 


47, Q. What is the decision of the Privy Council in the 
case of of Dhurmi Dass Panday v. Musst. Shama Soonderee 
Debiah, 3 Moore’s Ind. Ap. 229? 


A. The result of an act of adoption by a Hindu widow is, 
that the whole property is divested from her, and vested in 
the adopted son. She retains possession of her husband’s 
property not as heir but as guardian aid trustee of the 
adopted son. Her interest in the estate is cut down to the 
widow’ s right to maintenance. (Cowell’s Hindu Law, vol. i, 
p. 288.) 

48. Q. (a) What is the effect of adoption? And (db) in 
determining the validity of the adoption, what is a court of 
law bound to inquire into ; 

A. (a) Ae respects Kvritrima adoption, a son so adopted 
retains the right of succession and of presenting the funeral 
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cake in his natural family, while he also acquires the same 
rights in his adoptive family. As respects Dattaka adoption, 
a child so adopted ceases to have any connection with his 
natural family, except that he cannot marry a member of it. 
He is incapable of performing the funeral rites of his natural 
father, and ceases to have any claim upon the family or 
estate. He represents the real legitimate son his relation- 
ship to his adoptive mother, and her ancestors are his mater- 
nal grandsires. (6) The adopter haviog no male issue; the 


co. .ent of the parties; the child being eligible; gift and 
acceptance. 

48. Q. What are the three chief points to be considered 
in actions brought against the heirs of an estate ? 

A. The debt must be for a good consideration; must be a 
ready-money transaction; if incurred for marriage or any 
other ceremonies, 1t must have been reasonable in amount. 
(Man. H., L. 75.) 

£0. Q. How long does minority last? At what age does 
it cease according to the several schools of law? State any 
special enactments you remember which affect the time at 
which majority is attained. 

A. According to Hindulaw, minority lasts up to the comple- 
tion of the sixteenth year generally throughout India, except 
in Bengal, where it lasts up to the completion of the fifteenth 
year. But by s. 3 of the Indian Majority Act, 1875, it is 
provided that—“Every minor of whose person or property 
a guardian has been or shall be appointed by any Court of 
Justice. and every minor under the jurisdiction “of any Court 
of Wards, shall notwithstanding anythivg contained’ in the 
Indian Succession Act (No. X. of 1865)‘or in any other enact- 
ment, be deemed to have attained his majority when he shall 
have completed his age of twenty-one years and not before. 
Subject as afore-suid, every other person domiciled in British 
India shall be deemed to have attained his majority when he 
shall have completed his age of eighteen years and not 


before.” 
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61. Q., When an adopted son dies without issue, to whom 
will the property which he inherited from his adoptive 
father pass ? 

A. To the heirs of the latter. (Mac. H. L. 54.) 

62. Q. Suppose an adoption should prove invalid, what 
would be the rights of the boy with reference to the 
property of his adoptive and natural fathers ? 

A. An invalid adoption does not sever the person so adopt- 
ed from his natural rights. (Bawani Savkara Pandit v. 
Ambabay Ammal, 1 Mad. H. C. R. 363.) 

63. Q. Under what circumstances does the order of suc- 

cession to Stridhan vary ? 

A. According to the condition of the woman and the 
means by which she becomes possessed of the property, 
(Mac, H. L. 121.) 

64, Q What has the Privy Council declared in the case of 
Doorendronath Roy v. Musst. Heramonee Burmoneah 
to be the primary consideration in determining the 
rule which is to govern the right of succession ? 

A. The right to perform the Shraddha. 

65.Q. Gan an agreement between two heirs to divide be 
enforced by an action at law by the widow of one of 
them ? 

A. Yes. (Mac. H. L. 193.) 

66. Q. What power of alienation has a man under the 
Benga school? and by whom may joint property be 
alienated ? . 

A. A man may dispose of his property, moveable or im- 
moveable, ancestral or self-acquired, as he pleases, by gift, 
sale, or will. (Cowell’s Hindu Law, vol. ii., p. 4.) By all the 
members of the family jointly. (Jd. 70.) 

67. Q. What was the point settled by the Bombay 

High Court in Trimbak Anant v. Gopal Shet regard- 
' ing the power to carry on a family trade ? 


EXAMINATION QUESTIONS AND ANSWERS. 


A. That, in an undivided Hindu family comprising infant 
members, the manager might sell family property to carry 
on the trade, if such an act be necessary, and for the general 
good. (Cowell’s Hindu Law, vol, ii, p. 9.) 


68. Q. What is the point of difference between the Bengal 
and Mitakshara schools as to the restrictions imposed 
on alienation  y a widow ? 

A. The former school restricts her with regard to move- 
ables and immoveables ; the latter only enforces those re- 
strictions with respect to immoveables, both ancestral and 
self-acquired. (Cowell’s Hindu Law, vol. ii., p. 17,) 


69, Q. What is necessary to effect a valid transfer of 

property ? 

A. Relinquishment and acceptance. Mere relinquish- 
ment is not sufficient. The donee must be a sentient being, 
and must be clearly designated. (Cowell’s Hindu Law, vol. 
ii, p. 38.) 

70. Q. What is the mother’s power to alienate her de- 

ceased husband’s estate during her son’s minority ? 

A. Such alienation to raise means to pay the father’s 
debts and for support held to be legal under Hindu law. 
(Cowell's Hindu Law, vol. ii, p. 19.) 

71, Q. Are “benamee” transactions as to alienations valid ? 

and in such a case what is the criterion of ownership ? 

A, Yes, Thecriterion is by whom was tke purchase- 
money raid. (Cowell’s Hindu Law, vol. ij, p. 39.) 


72. Q. What is the mode in which*a transfer or convey- 
ance may be effected as between Hindus by the Hindu 
law ? 

A. It is not actually necessary that a contract or convey- 
ance should be in writing ; proof of a verbal grant of land, 
whether by exchange, sale, or gift, is*good whén followed by 
possession. Such gift resembles a’grant by the English law 
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of chattels, real or personal, before the Statute of Frauds’ 
(Cowell’s Hindu Law, vol. ii., p. 43.) 

73. Q. What is the rule of law as to the construction of 

deeds when produced ? 

A. That they ought to be liberally construed. The literal 
sense not to be regarded so much as the real meaning of the 
parties. (Cowell’s Hindu Law, vol. ii. p. 43) 

74, Q. Name some of the things which by Hindu law are 

deemed to be impartible ? 

A. A Raj; a Polliam, 2. ¢., a tract of country subject to a 
petty chieftain ; self-acquisitions made without aid from the 
joint stock of the undivided family ; buildings constructed 
by one member on the joint estate; gains of science. (cowell’s 
Hindu Law, vol. ii., pp. 52—59.) 

75. Q. Who has a right to call for a partition ? 

A. The doctrine in Bengal is, that every member of a joint 
undividid family has an indefeasible right to demand parti- 
tion of his own share. The other members must submit 
nolens volens. (Cowell’s Hindu Law, vol. 11, p. 71.) 

76. Q. What isthe effect of two widows of the same man 

partitioning their-deceased husband’s estate ? 

_ A. The effect is merely to divide the enjoyment ; the title 
remains joint, the surviving widow takes the whole. (Cowell’s 
Hindu Law, voi. 11., p. 86.) 

77. Q. After a partition, can there be a reunion ? if so, 

what constitutes a reunion ? 

A. Yes; reunion is recognized by Hindu law. To consti- 
tute reunion there must be a junction of estate ; living in 
one residence or carryiug on joint trade is not sufficieut, A 
reunion by descendants appears not to be a reunion in the 
sense of the Hindu law. (Cowell’s Hindu Law, vol. i1., 
pp. 87—94). 

5. Q. What are the causes which lead to exclusion from 
inheritance ? 


EXAMINATION QUESTIONS AND ANSWERS. 


A. (1) Those which spring from a man’s conduct and lead 
to his expulsion; and (2) those which are derived from a 
man’s natural state or condition disqualifying him for the 
performance of those spiritual acts which are to benefit the 
soul of the deceased. (Cowell’s Hindu Law, vol. 11, p. 186.] 


79. Q. Name some of the defects of natural state or condi- 

tion which disqualify a man from inheriting ? 

A. Idiocy, blindness, dumbness, leprosy, unchastity, off- 
spring of incestuous intércourse[Cow. H.L., vol.i., 189—196); 
an impotent person, an outcast, one lame, born blind or deaf, 
or who has lost the use of a limb, a madman, an idiot, one 
incuralffy diseased (Mac. H. L. 86.) Besides the above, 
Strange gives—a devotee, illegitimate offspring, save among 


Sudra. (S. Mac. H. L. 39.) 
80. Q. A died leaving a widow and one sun B; the widow 


of C re-married in her son B’s life-time; after her re- 
marriage B died. At B’s death, was his mother entitled 
to succeed to his estate, or had she lost her interest 
a3 her son’s heir by her re-marriage ? 

A. Under the provisions of Act XV. 1866, she is entitled 
to succeed to her son B’s estate. (Cow. H. L., vol. 1., 199.) 

81. Q. How many modes are there of acquiring property 4 

A. Seven. (1) Succession ; (2) occupancy or donation ; 
(3) purchase or exchange ; (4) conquest ; (5) lending at in- 
terest, husbandry, or commerce ;[6! acceptance of presents ; 
and [7] from respectable men. Inst. Men. 239, Mac. H. L, 
66. ] ® 

82, Q. Name the encumbrances with which an estate is 

chargeable ? \ 

A. [1] Débts and other obligations in the nature of lega- 
cies ; (2] certain specific duties to be provided for out of the 
estate where it has descended to a single heir, and out of the 
common fund where it has vested by survivorship in undi- 
vided co-heirs ; [3] maintenance of alk requiring and entitled 
toit. [Mac. H. L. 69,] . 
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83. Q. How do sons inherit who are born after partibion ? 

A. They succed to the father’s share, to the exclusion of 
the divided sons. (Mac. H. L. 146). 

84. Q. What is the status and right of the sons of an 
Englishman by a Brahman woman living apart from 
her husband ? 

A. The sons are Hindus, [Mac. H. L. 147.) 

85. Q. What are the modes of disposition of property 
recognized by the Hindu law ? 

A. (1) By partition ; (2) by alienation or gift (8) by will, 

(Mac. H. L. 191,) . 

86. Q. What is the presumption of law with respect to a 
joint undivided family as to the estate ? 

A. ‘That the whole property is jomt estate.. The onus 
lies on the party claiming to establish the fact that the pro- 
perty ir his separate property. (Mac. H. L. 192.) 

87. Q. What is the widow’s interest in the accumulations 

of her husband’s estate ? 

A. According to all the older authorities on Hindu law, 
accumulations must be treated in the same way as the 
corpus ; and by the ruling in In re Grose v; Amritamyi 
Dasi (4. B, L. R. 40) it was held that it should be so treated 
in the absence of any distinct authority tothe contrary, 
(Cowell’s Hindu law, v. i., p, 203.) 

88. Q. Ifa man die leaving more than one widow.—say 
three widows—how does his property vest in them ? 

A. The property is considered as vesting in only one in- 
dividual ; ihe survivor or survivors take the property on the 
death of either of the widows, and no part vests in the other 
heirs of the husband until after the death of all the widows. 


(Cowell's Hindu law, vol.i., p. 104, and see also answer to 
question 76, ante.) 


89, Q. A man leaves three widows —are they entitled by 
- right to a partition of their husband’s estate ? 


EXAMINATION QUESTIONS AND ANSWERS. 


A. No, not entitled. They can by agreement provide for 
the distributive enjoyment by an apportionment between 
themselves, but cannot interfere with one another's right to 
survivorship, nor affect the rights of their husband’s heirs to 
succeed to the whole estate at ihe death of the last surviv- 
ing widow. (Cowell’s Hindu Law, vol.i., p. 207.) 

90. Q. Under what circumstances may a man give his 
widow power to adopt? and when docs a man’s right 
to make a second adoption accrue ? 

A. In case of the failure at any time of his legitimate 
male issue, whether begotten or adopted. If he survives the 
first adoption. (Cowell’s Hindu Jaw, vol. i, p. 276.) 

91, Q. Is there such a thing as conditional adoption, ora 
conditional power to adopt. If so, what legally forms 
a condition on the happening of which such authority 
can be exercised ? . 

A. No such thing as conditional adoption; but a condi- 
tional vower to adopt is of frequent occurrence, and extends 
to legalize the practice of successive adoptions. The condi- 
tion must be the death of one son before another can be 
adopted. No other circumstances, such as disagreement 
bet veen the son and his adoptive mother or step-mother, are 
proper conditions. (Cowell’s Hindu Law, vol. .i, p. 276.) 

92, Q. To what class of property does the Uindu’s power 
of testamentary disposition apply ? 

A. Under the Mitakshara school, throughent Bengal, a 
man, who is the absolute owner of properéy, may dispose of 
it by will as he pleases’ whether i% be ancestral or not. 
Even in Madras it is settled that a will of property not an- 
cestral may be good. With regard to ancestral property, the 
Privy Council laid down that it is subject to be disposed of 
by will, unless by reason of some inherent peculiarity it. be 
withdrawn from the testamentary ‘power. ‘Phe broad and 
general principle appears to be, that in all cases wifere a 

33 


xXV 


EXAMINATION QUESTIONS AND ANSWEBS. 


man is able to dispose of his property by act inter vivos, he 


may also dispose of it by will. (Cowell’s Hindu Law, vo. u., 
pp. 282—239. ] 

93. @. What is the limit of the Hindu’s testamentary 
power? Or, in other words, what is the Jimit of his 
disposing power? and how is this power regulated ? 

A. The Hindu Will’s Act, XXI. of 1870, has placed this 

power under statutory regulation so far as regards wills exe- 
cuted after the lst September, 1870, in the Lower Provinces 
of Bengal,-and in the towns of Madras and Bombay; other- 
wise, the extent of the testamentary power of disposition by 
Hindus is regulated by Hindu law, [Cowell’s Hindu Law, 
vol. 1., pp. 240—263.] 


94. Q. Can trusts be created by will? if so, to what 
extent ? 


A. In Jn ve Kumara Asima Krishna Deb v. Kumara 
Kumara Krishna Deb, it was laid down that, “ putting out 
of the question the case of religiuus endowments, a devise 
by a Hindu which would be void as a condition is void in the 
shape of a trust.” There is nothing contrary to the spirit and 
princinles of the Hindu law in a devise to trustees which 
gives a beneficial interest to a person to whom it might have 
been given by a simple devise without the intervention of 
trustees. (Cowell’s Hindu Law, vol. ii., pp. 252—260.} 


95. @. Can a Hindu by will create a qualified or parti- 
cular estate ? 


A. There is nothing in the spirit or principles of Hindu 
law against the creation of particular estates. In the case 
of Rewun Persad v. Musst. Radha Beeby, the Privy Council 
held that the widow took an estate for life, and that the two 
sons of the testator’s brother each took a vested interest in 
a moiety of the estate so devised to the widow, expectant 
upon the termination of her life-interest therein. (N. B.— 
In this case ail the devisees were in existence at the time of 
the tustator’s death.} (Cowell's Hindu Law, vol. ii., p. 261.] 


EXAMINATION QUESTIONS AND ANSWERS. 


96. Q. Cana Hindu by his will create a prerpetuity ?> 

A. In Juggutsoondery’s case (8 M. I. A. 66) the Judicial 
Committee gave effect to the rule against perpetuities. By 
the latest decisions it appears that “the extent of the testa- 
mentary power of disposition by Hindus must be regulated 
by Hindu law.” So that, whether the Hindu law warrants 
the creation of a perpetuity, either by a will or deed of gift 
inter vives, must depend upon the Hindu law alone. (Cowell’s 
Hindu Law, vol. ii., p. 262.) - 

97. Q. State generally the changes effected by Act XXI. 
of 1870, regulating the mode of drawing up and ex- 
ecuting ofa Hindu’s will. 

A. (1) It abolishes, within the territories subject to the 
Act, nuncupative wills from the date mentioned in the Act: 
(2) the sections in the Indian Succession Act relating to pri- 
vileged wills, which alone could be by word of mouth, are 
not bv the Hindu Wills’ Act made to apply to the case of 

‘Hindus; (3) the only sections* made applicable to them 
provide that a ‘testator must execute his will by signing or 


affixing his mark to his will, or authorizing some other person. 


to siga for him in his presence ; (4) and with reference to 
attestation, it is now the law that a Hindu will, affected by 
the Hindu Wills Act, must be attested by two or more wit- 
nesses, each of whom must have seen the testator duly exe- 
cute the will by himself or by his deputy, &c. (Cowell’s 
Hindu Law, vol. ii., pp. 270—272.) . 

98. Q. What are the powers inherent ‘in the offices of exe- 


cutoy or administrator of the will of a deceased Hindu ? 

A. They stand in the position of ordinary managers ; 
their powers being those which are incident tv thad position 
unless in the case of a will, they are, by the terms thereof 
restricted or enlarged. An executur, moreover, takes no 
estate in his capacity of executor ;the title to the estate of 
the deceased vests in him, as trustee thereof only so far as 


50, 51, 57, 58 anl 59, In-tian Succession Act. 
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the testator has so directed. (Cowell’s Hindu Law, vol. 11, 


. 278.) 
99, Q. What is the position of the executor and adminis- 


trator under the Hindu Wills’ Act ? 

A. He becomes the statutable representative of the de- 
ceased. He is the deceased’s legal representative for all 
purposes, and all the deceased’s property vests in him as 
such; and, further, the appintment ‘may be express or by 
necessary implication, (Sections 179 and 182, Indian Suc- 
cession Act.) 

100. Q. What are the exccutor’s administrator’s powers / 

A. (1) He has the same power to sue in respect of all 
causes of action tliat survive the deceased; (2) to distrain 
for all rents due to him at the time of his death as the 
deceased had when living ; (3) and also power to dispose of 
the property of the deceased, either wholly or in part, as he 
think fit. (Section 267, 269, Indian Succession Act.) 

101. Q. What are the executor’s or administrator's duties ? 

A. He is bound, within six months of probate or adminis- 
tration, to exhibit to the Court from which he got such 
grant an inventory containing a full and true estimate of all 
the property in possession, and all the credits and debts ; 
and in like manner, within twelve months, to exhibit an 
account of the estate, showing the assets to hand and how 
they have been applied or disposed of. (Section 277, Indian 
Succession Art.) 

102. Q. Are there any provisions or is there any presump- 

tion under the Hindu law with regard to executors 


de son tort ? 
A. With regard to exrcutors de son tort, the Hindu law 


makes no provision and raises no presumption. (Cowell’s 
Hindu law, vol. i, p. 284.) 


103 Q. 
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What are the most distinctive features of the 
Hindu law ? 


A. The undivided family system, the order of succession 


104 Q. 


A. The 


105 Q. 


and the practice of adoption—(Mayne, «. 7.) 

What are the two great categories of primeval an- 
thority in Hindu law? Give an account of them. 

Sruti andthe Smriti. The Srutz is that which 
was seem or perceived, in a revelation, and includes 
the four Vedas. The Smrzti is the recollection 
handed down by the Rishis, or sages of gutiquity. 
The former is of divine, the latter of human origin. 
Where the two conflict, if such a conflict is conceiv- 
able, the latter must give away. Practically, how- 
ever, the Srutt has little, or no, legal value. It 
contains no statements of law, as such, though its 
statements of facts are occasionally referred to as 
conclusive evidence of a legal usage, Rules, as dis- 
tinct from instances, of conduct are for the first time 
embodied in the Sm7zti (Mayue, s. 16.) 

Who may adopt under the Hindu law, and under 
what circumstances ? 


A. Any person who has neither son, nor grandson, nor 


great-grandson, can adopt a son. Because any one 
of such persons is his immediate heir, and is capable 
of performing his funeral rites with fyl} efficacy. 
But the existance of a great-great-grandson, or of a 
daughter’s son, is no bar to aty adoption. Still less 
the, previous existence of issue who are dead. A 
man cannot have two adopted sons at the same 
time, though of course he may adopt as often as he 


likes, if at the time of each successive adoption he 
is without issue. And where an adoption is invalid 
by reason of the concurrent existence of 4 son, 
natural or adopted, the death of the latter wills not 
give validity to a transaction which was an absol ute 
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nullity from ‘the first. If the son, natural or adopted, 
became an outcast, and therefore unable to perform 
the necessary funeral rites, an adoption would be 
lawful. An adoption by a bachelor, or a widower, 
is valid. Pregnancy of the wife is no bar to adoption. 
Where a person is disqualified from inheriting by 
any personal disability, suchas blindness, impotence, 
leprosy, or the like, he may adopt aftcr having per- 
formed the aecessary expiation; when he had done 
so, the adoption was vaild. When he had not done 
so, or where the disease was such as to be inexpi- 
able, the adoption was invalid, as until expiation 
the adopter was unable to perform the necessary 
religious ceremonies. An adoption by a widow 
living in concubinage is invalid, as she is unfit to 
take part in any religious ceremony. An adoption 
by a minor, and an authority to adopt given by him, 
will be valid. provided he has attained years of dis- 
cretion. Asan adoption is made solely to the hus- 
band and for his benefit, he is competent to effect 
it without his wife’s assent, and notwithstanding 
her dissent. For the same reason, she can adopt 
to no «ne but her husband. An adoption made to 
herself, except where the Kritima form 1s allowed, 
would be wholly invalid. Nor can she ever adopt 
to her husband during his lifetime, except with his 


assent. In {he case of an adoption by a widow, the 
husband's assent 1s required, in Bengal end Benares ; 
—the consent either of the husband or of his sapin- 
das is ‘sufficient, in southern India ;—on consent 1s 
required, in Western India ;—no consent is sufficient, 
in Mithila. (Mayne, as, 95—99.) 


106. Q. Who may be takon in adoption ? 
A.. The nearest male sapinpa should be selected, if suit- 


able in other respects, and if possible a brother's 
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son, aS he was already in contemplation of law a 
son to his uncle. But it is now settled that the 
adoption of a stranger is valid, even though near 
relatives, otherwise suitable, are in existence.* No 
one can be adopted whose mother the adopter could 
not have legally married. ‘The adopted son must be 
of the same class as his adopting father ; that is, a 
Brahmin may nbdt adopt a Kshrtriya, or vice versa. 
As the chief reason for adoption is tne performance of 
funeral ceremonies, 1t follows that one who, from any 
personal disqualification would be incapable of per- 
forming them, would be an unfit person to be 
adopted. (Mayne, ss. 118—121.) 


107 Q. Who may give in adoption ? and uuder what cir- 
cumstances ? 


A. No other relation but the father or mother can give 
away a boy. The parent cannot delegate their au- 
thority to another person, The father has absolute 
authority to dispose of his son in adoption, even 
without the consent of his wife. The wife cannot 
give away her son while her husband is alive and 
capable of consenting, without bis consent; but she 
may do so after his death, or when he is permanently 
absent, as for instance an emigrant, or has entered a 


religious order, or has lost his reason. (Mayne, s. 
116 A.) 


108 Q. Isthe consent of the Revenue Board necessary In 
any case of adoption ?—If any,.state it. 


A. The cousent of the Revenue Board is necessary to an 
adoption by a person whose estate is under the 
actual management of the Court of Wards. (Mayne, 
g. 117.) 


*1 W. MeN. 68; 2 stra. H. L. 98. 102 ; Gocoolanund v. Wooma Daee, 
15 B. L. B. 405 S. C. 23 Suth. 340; affd, sub nomine. Uma Deye v. Gokoola- 
nund. 51. A. 40, 8. C. 3 Cal. 587 ; Babaji v. Bhagiruthi 6 Boma H. C. (A. C.J.) 
' 70. Theso authorities must be taken as overruling the case of Oomag Dut 
y, Kunhia Singh, 3 8, D. 144 (198). 
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109 Q. What are the ceremonies necessary toan adoption ? 

A. Amongst Sudras, no ceremonies are necessary in addi- 
tion to the giving and taking of the child in adoption. 
Whether thisrule applies to the superior classes seems 
to be still unsettled. The datta homam, or oblation to 
fire, though a most important part of the rite in the 
case of the three higher classes, has been held to be 
a mere matter of unessential ceremonial. If the 
omission of the ceremonies has been intentional, 
with a view to leaving the adoption unfinished ; or, 
if from death, or any other cause, a ceremony which 
had been intended has not been carried out, no 
change of conditidn will take place, even though the 
ceremonies which have been omitted might lawfully 
bave been left out. Because the mutual assent, 
which is necessary to a valid and completed adoption, 
has never taken place. And even in cases where 
giving and receiving are sufficient, there must be an 
actual giving and receiving. A more symbolical 
transfer by the exchange of deeds would not be suffi- 
cient, (Mayne, ss. 186—139.) | 

110 Q. State generally the result of an adoption. 


A. It transfers the adopted son out of his natural family 
into the adopting family, so far as regards all rights 


of inheritance, and the duties and obligations con- 
nected therewith. But it does not obliterate the tie 
of blood, or the disabilities arising form it. There- 
fore, an ado;ted son is just as much incapacitated 
from marrying in his natural family as ‘if he had 
never left it. Nor can he himself adopt a person 
out of his natural family, whom he could not have 
adopted if he had remained in it.—(Mayne, s. 147.) 
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